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EDITORIAL NOTES 


NEW DEAL OR NO DEAL. The outstanding characteristic of 
all criticism of the National Industrial Administration is its lack of con- 
structive suggestion. Their general idea seems to be that if things are 
left alone, and nature permitted to take its course, all will be well. “Isn’t 
it about time” says Congressman Eaton, “for the administration to shoo 
the well-meaning social and economic quacks out of the nation’s sick 
chamber and give the glorious old patient a chance to stand up and go 
to work?” The representative fails to tell the patient where the work is 
to be found. Then along comes John W. Davis with this: 


“The law of supply and demand cannot be thwarted by governmental 
pricefixing or even by experiments with the currency. Those who bite 
on that rock are sure to break their teeth. Wisdom in government, I 
submit, consists in discovering the natural laws and following them, not 
in devising hasty expedients whereby they may be circumvented. 

“I do not look for miracles to save us or hope for gold at the foot 
of the rainbow. I have more faith in the prosaic process of following 
paths marked out by reason, common sense and the past experience of 
mankind. This translates, in my opinion, into terms, among others, of 
less restraint on human activity, not more.” 


Mr. Ernest T. Weir, Chairman of National Steel Corp., says that 
the NRA is all right as a temporary measure “that a balloon defies the 
laws of gravity for a period, then falls after its gas is gone” and “if a 
30 hour week gives more persons work, why not a 20 hour week or less, 
which would give even more employment ?” 

President Roosevelt said in addressing the NRA code authorities : 

“It is sufficient for me to point out once more that the difficult and 


dangerous situation into which the United States had got itself was due 
to the general attitude, ‘every man for himself; the devil take the hind- 
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most.’ Individuals were seeking quick riches at the expense of other 
individuals. Geographical sections were seeking economic preference for 
themselves to the disadvantage of other sections. Cities were recklessly 
offering inducements to manufacturing plants to move away from other 
cities. Within given industries unfair competition went on unheeded or 
resulted in vast consolidations whose securities were peddled to the public 
at dishonest prices. 

There was little consideration for the social point of view and no 
planning whatsoever to avoid the pitfalls of overproduction or of selling 
methods which foisted articles on a gullible public, which the family bud- 
get could not afford. * * * 

“TI am always a little amused and perhaps at times a little saddened— 
and I think the American people feel the same way—by those few writers 
and speakers who proclaim tearfully either that we are now committed 
to Communism and collectivism or that we have adopted Fascism and a 
dictatorship. The real truth of the matter is that for a number of years 
in our country the machinery of democracy had failed to function. 

“Through inertia on the part of leaders and on the part of the people 
themselves the operations of government had fallen into the hands of 
special groups, some of them vociferously led by people who undertook 
to obtain special advantages for special classes and others led by a hand- 
ful of individuals who believed in their superhuman ability to retain in 
their own hands the entire business and financial control over the economic 
and social structure of the nation. 

‘“* * * Tt is therefore common sense for the consuming public in 
their own interests, as well as for labor and for industry, to join in seeing 
to it that the few who think only of selfish gain be made to play the game 
with the overwhelming majority. * * * 

“One year ago we were suffering and shrinking under economic 
pressures so intolerable that collapse was at hand. We had arrived at the 
day to make our choice. We made that choice. The American people 
responded to the call for action with eager enlistment—enlistment in the 
struggle against ruthless, self-seeking, reckless greed and economic anarchy. 
We undertook by lawful, constitutional processes to reorganize a dis- 
integrating system of production and exchange. 

“The methods and details of that reorganization may and will change 
from year to year but it is very certain that the American people under- 
stand that the purpose of the reorganization was not only to bring back 
prosperity. It was far deeper than that. The reorganization must be 
permanent for all the rest of our lives in that never again will we permit 
the social conditions which allowed the vast sections of our population 
to exist in an un-American way, which allowed a mal-distribution of 
wealth and of power. 

“The willingness of all elements to enter into the spirit of the new 
deal becomes more and not less evident as it goes on.” 


As between the new deal of President Roosevelt and a_ policy of 
wistful waiting hoping against hope and. sitting with folded hands watch- 
ing for the inevitable doom, there can be no choice. We have tried the 
system of no deal, so leaving nothing and hopelessness behind we crowd 
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forward to a new day. Marching with us goes the Supreme Court of 
the United States as evidenced by the statement of Mr. Justice Roberts 
in the New York milk price fixing case, when he stated that “the law in 
questiton was enacted to correct evils which would not be eliminated by 
the operation of supply and demand.” ‘The law of supply and demand 
has to some minds the sanctity of natural law and is no more to be inter- 
fered with than the ten commandments. But men have successfully, 
and will successfully interfere with many so called laws of nature. We 
have no more right to bow our heads meekly to a condition of starvation 
in the midst of plenty, than we have to accept as our rightful potion 
destruction from a cholera epidemic. 





JURY REFORM. There can be little question that the present 
method of drawing both Grand and Pettit Juries is unsatisfactory and 
vicious. Most of the members of the bar, who have given voice upon 
the subject, favor a change. Most of the Bar Associations favor a 
change. Civic bodies, Chambers of Commerce, Public Welfare Associa- 
tions, Taxpayers’ Associations, the Press and the general public all wel- 
come the suggestion. The bill introduced by Senator Wolber of Essex 
to place the appointment of Jury Commissioners in the hands of the 
Presiding Supreme Court Justice of the County, and granting such Justice 
Power of Removal over such Commissioners, seems to provide an ade- 
quate remedy for the situation. The only opposition that has developed 
is political in character. Political machines grudge to give up this pro- 
lic source of political power. The opportunity to reward the faithful 
and punish their enemies. The State has had enough of bartered Justice 
and business men have suffered too long from the imperfect functioning 
of the jury system, from jury tampering and the sale of verdicts, not 
always for money but sometimes for political favor. The time has come 
when cases shall no longer be decided by “reward, gain or the hope 
thereof,” but upon the merits. The time has come when we have the 
right to expect an enlightened community to insist upon jury reform, 
(lo away with the necessity for Elisor Grand Juries and restore the un- 
trammeled pettit jury to the people. If by political maneuvering, or by 
amendments designed to emasculate this proposed law, or by tricky pro- 
posals for referendums intended to be dominated by politicians of all 
parties, this bill is defeated, we trust that the members of the bar, the 
many public agencies whose efforts are for tthe common good and the 
Press of this State will not hesitate to point to the men responsible and 
to keep pointing at them until they are driven from public life. 





MONMOUTH PROSECUTOR. On January 29, 1934, Assembly- 
man Theron McCampbel introduced a resolution in the Assembly calling 
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for the impeachment of Prosecutor of the Pleas Jonas Tumen of Mon- 
mouth County upon various charges therein set forth. It was referred 
to the Judiciary Committee. On February 26th this resolution was with- 
drawn and new Articles of Impeachment offered instead. These were also 
referred to the Judiciary Committee, the members of which are Assembly- 
men Naughright, Siracusa, Doughty, Cunard and Rafferty. The reso- 
lution has not been reported out of Committee and Mr. McCampbel 
claims that there is a plan afoot to smother the resolution in Committee. 
In a telegram addressed to “Lawyers Holmwood & Creighton, Newark, 
N. J.,” and in similar telegrams to others, he said: 


“Lawyers Holmwood & Creighton 
Newark, N. J. 

Won’t you or some office associate please help peoples’ rights and 
state’s business also reputation of legal profession by telegraphing or 
writing to Lawyer Naughright and Lawyer Altman your wishes and views 
as citizen and attorney on plan of Assembly leaders to smother in com- 
mittee the impeachment resolution embodying eight charges against Prose- 
cutor of Monmouth County as printed on page four hundred Assembly 
Minutes. Addresses are Stanley Naughright, Chairman Assembly Judi- 
ciary Committee, Lefcourt Building, Newark, and Joseph Altman, As- 
sembly Speaker, Trust Building, Atlantic City. I am authorized by Editor 
of Newark Sunday Call to say that he will appreciate receiving signed 
copy of your letter with understanding that he may publish it to inform 
the public what reputable lawyers think of hold up of impeachment pro- 
ceedings also on the issue of whether a lawyer can be impeached at all 
in New Jersey because majority of members of the Legislature are 
lawyers. As Senior Assemblyman of Monmouth County I appeal to you 
to write the two letters Friday and help overcome under ground political 
influences against placing a lawyer on trial for malfeasance. We have 
enough votes pledged to pass impeachment resolution through the Assem- 
bly if Naughright and Altman will bring it out of Judiciary Committee. 


THERON McCAMPBEL.” 


We have not been able to obtain a copy of the charges made but 
understand from comments in the Press that they relate to alleged protec- 
tion of gaining establishments and the use of influence upon Grand Juries. 
If supported by proper evidence such charges should be thoroughly in- 
vestigated. If such evidence is available it should be laid before the pre- 
siding Supreme Court Justice for suggested action. The necessity for 
convening a High Court of Impeachment at this time is not apparent and 
should not be resorted to until all other reasonable means have been taken 
to ventilate the charges. The suggestion is made that, because there are 
a number of lawyers in the legislature, a lawyer holding public office 
cannot be impeached. Many lawyers in public life are politicians first 
and lawyers afterward. Bar Associations and public spirited lawyers 
have often found cause for complaint regarding the indifferences of the 
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politically minded lawyer to the best interests of the profession. Of the 
6500 to 7000 members of the New Jersey Bar, a comparatively few are 


, actively engaged in political life. These members resent the implication 











in these sweeping statements from the Member from Monmouth. 

The constitution provides that a vote of a majority of the member- 
ship of the House of Assembly may present Articles of Impeachment. 
If, as stated in the quoted telegram, the proponents of this action have 
enough votes pledged to pass the resolution, they ought to be able to 
force it out of Committee. We feel certain that Prosecutor Tumen is 
ready to confront his accusers and make answer and will welcome an 
opportunity to do so. In a recent open letter to Mr. McCampbel, Mr. 
Tumen states : 


‘As long as you have failed to do so, I feel impelled in justice to the 
people of this county, my friends, my family, and myself, and the honor- 
able office which I fill, to make the following statements in answer to 
the several charges made by you. 

“With reference to the granting of gun permits, you know or should 
know, that in May, 1933, at the direction of the Honorable Joseph B. 
Perskie, Supreme Court Justice of the State of New Jersey, presiding 
over this circuit; the Honorable Harry Truax, Judge of the Court of 
Common Pleas of the County of Monmouth, and Harold McDermott, 
first assistant prosecutor of Monmouth County, were ordered to make 
a thorough and searching investigation into the manner of granting gun 
permits in Monmouth County and to inquire at whose instance and by 
what means all such gun permits were granted. 

“As a result of the examination of hundreds of witnesses and the 
holders of all gun permits, it was definitely proved that David H. Davis, 
employed by the firm of Tumen & Tumen, did not vouch for or approve 
of the application for the granting of a gun permit to Irving Wexler, 
alias Waxey Gordon, or any other permit, and furthermore, that neither 
he, nor I, nor any member of my law firm, directly or indirectly, was 
connected in any manner whatsoever with the issuing of that permit or 
any other permit. The investigation of the gun permits is now a matter 
of record in this county. 

“With reference to your statement that I or any member of the 
firm with which I am connected, received fees for services rendered or 
to be rendered to Irving Wexler, this charge on your part, is an absolute 
and unmitigated lie. Irving Wexler is unknown to me personally or by 
any acquaintanceship. I have never seen the man or met the man, nor 
has any member of my law firm, nor is he or has he ever been a client of 
the office of Tumen & Tumen, nor has the said firm or myself personally, 
ever received any monies from the said Irving Wexler, either directly or 
indirectly. 

_ “During my term as prosecutor of the pleas of this county, in hand- 
ling matters presented to the Grand Jury, I have at no time ever used 
my office to secure the indictment or freedom from indictment of any 
person charged with any crime brought before that body. 
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JUDGE HARLEY ON THE COST OF JUDICIAL PREFER. 
MENT. Rumors that from time to time have flashed across the political 
horizon indicating that Public officers were for sale, have received hor- 
rible confirmation in the recent astounding statement issued by Judge 
William B. Harley, who was recently nominated by Governor Moore 
to succeed himself as Common Pleas Judge of Passaic County. He 
said: 


Prior to 1929 1 was chairman of the Republican County Commit- 
tee in Passaic County, and was county counsel. During Morgan F. 
Larson’s campaign for Governor I met Mr. Larson several times, and 
on one occasion during the campaign he said that he intended to ap- 
point me judge if he were elected. The campaign that Fall was a 
very expensive one. We had telephones installed in nearly every elec- 
tion district in Passaic County, and all Election Day conducted a 
telephone campaign, calling up voters every hour through the day urg- 
ing them to vote, and also sent for them with automobiles in order to 
be sure of getting out every possible voter. After the election I was 
informed by Mr. John McCutcheon, chairman of the executive com- 
mittee of the county committee, that the expenses of the election on 
Election Day were so heavy that there was a large deficit. 

On March 25, 1929, the Governor approved a statute creating an ad- 
ditional judgeship in Passaic County. I had been practicing law a 
number of years and it always was one of my ambitions to be a judge. 
In spite of the fact that Mr. McCutcheon had promised me the judge- 
ship many times, two nights before the appointment was due he told 
me that I could not have it; that the appointment was going to some 
one else, without telling who it was. 

The Friday night before I was appointed E. R. Coven came to me 
and said that I could be appointed to the judgeship if I would agree to 
contribute $25,000 toward the deficit remaining from the campaign of 
the preceding Fall. I told Coven that while I wanted the position 
more than anything else, that I could not pay $25,000. 

The following Monday Mr. Cover told me he had arranged to 
raise the $25,000. Coven and I arranged to go to Trenton that after- 
noon and pay $15,000 to McCutcheon, the balance to be paid after the 
appointment had been made. That same evening my name was sent 
in to the Senate by Governor Larson, the Senate waived its rules and 
I was confirmed the same night. 

Having been appointed receiver by Vice Chancellor Lewis on 
several receiverships I took the money received from them and paid back 
my debt to Mr. Coven. 


The balance of Judge Harley’s statement was devoted to charges 
of incidents of attempted exercise of political influence by Mr. Mc- 
Cutcheon, and others, and of repeated refusals by the Judge. Re- 
peated attempts were made to balk the Jury-fixing investigation but 
the Judge stood by his guns. There is no doubt that he is entitled 
to the eternal gratitude of the people of this State for his attitude 
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toward this investigation, and all members of the bar who had occa- 
sion to practice in the Courts of Passaic County appreciate the service 
rendered in this connection, and the truth of his statement that “if 
these conditions were allowed to continue, no self respecting lawyer 
would have an opportunity to make an honest living.” 

Do these considerations, however, justify action of the appointing 
power of the State in overlooking the original taint upon the title of 
this Judge to office, as evidenced by his own statement? The question 
of the purchase of Public office is bigger than gratitude for a good job 
well done. It has been stated that the treasury of the Republican 
Party in Passaic County did not receive the $25,000 paid. What be- 
came of the money Judge Harley alleges he paid «The people of 
this State are entitled to know and the Legislature should investigate 
this matter fully and should also go into the question as to whether 
or not other public offices have been similarly sold. 

A serious question is whether the minds of men in political life 
have become so accustomed to these methods that it is no longer a 
matter for surprise or censure when brought out in the open. If this 
be the true situation, why not place all public offices under the ham- 
mer, and preserve the proceeds for the public treasury 

The Newark Evening News of March 12th quotes the Governor 
to the effect that he saw no reason to change his mind about Harley 
although he had read the Judge’s statement. In announcing that he 
would not vote for confirmation, Senator Barbour issued this state- 
ment: 


“The question of the reappointment of William B. Harley as 
Judge of Passaic County Court of Common Pleas has been under con- 
sideration for some time. I feel that the time has now arrived when 
I must make public my views. 

“Judge Harley and I were personal friends for several years and 
[ favored his reappointment and he knew it long before any move- 
ment was started in his behalf. Toward the end of January, I was 
urged to oppose his reappointment and was informed that he had con- 
tributed $25,000 at the time of his original appointment. 

“On January 27, I asked Judge Harley if that were true and he 
assured me there was no truth to it. Believing him, I told him I would 
be very happy to move the confirmation of his reappointment and I 
told my informant that ‘I would not harm a friend when it was going 
to do no one any good’ and that I was going to stick to Harley. 

“On the following Thursday, February 1, the day before his let- 
ter declining renomination, I advised Judge Harley that I was going 
to announce through the press that I favored his reappointmnt, but he 
asked me not to do so at that time. 

“The next time I heard from him was February 16, when we con- 
ferred together. At that time he gave me in full his story of the origi- 
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nal appointment and retracted his previous denial. I told him then 
that I felt that the admission then made by him and the circumstances 
he related made it impossible for me longer to support him. 

“After long and careful deliberation all alone in the quiet of my 
home, I have decided that I cannot place my stamp of approval on the 
act which was performed by the judge five years ago and that I can- 
not move his confirmation. 

“TI assure the people of Passaic County that the person whom | 
shall recommend will be able, competent, honest and upright and one 
who will so conduct himself while Judge.” 


On March 12th the Senate voted uanimously to reject the Judge's 
nomination. 

The same day Senator Barbour nominated Mr. McCutcheon for 
re-election as State Comptroller, and a statement was issued by that 
gentleman denying all charges made by Judge Harley. The legisla- 
ture meets in joint session March 27th for the election of Comptroller 
and other State officials. 

A more recent statement from the Comptroller indicates that he will 
not seek re-election. 

Those who know Judge Harley and have practiced before him know 
him to be inherently honest and fearless in the discharge of his duties. 
There is a widespread feeling that he is the victim of a vicious system. 
It is high time the middle man in politics was done away with. Is it 
absolutely essential that the exercise of power should be dispensed by 
such middlemen? Shadowy figures that rise to affluence live upon the fat 
of the land, go to Europe in the summer and to the Southlands in the 





winter—all without visible means of support. 

The impeachment of men whose terms of office are practically over 
The evidence is already known and it seeims 
More to the point would be 


is but an empty gesture. 
unnecessary to go over the ground again. 
a thorough investigation of the activities of political middlemen and a 
thorough legislature investigation of all appointments for the past few years 





The Public Service Electric & Gas Co. rate 
The enforced customers of that monopoly 
and other State officials. It is unthinkable that the present incumbent 
cerns continue to pay the extortionate rates. In Camden the clear 
mandate of the people to provide their own electric plant is being 
thwarted by interminable legal proceedings. Mr. James J. Blauvelt, 
addressing the Advertising Club of Newark, said: 


UTILITY RATES. 


hearing drags on and on. 


“Public utilities are natural monopolies. In a republic no man or 
set of men should be permitted to operate a monopoly. It should be 
ewned by the people. The important feature of a monopoly is that it 
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carries the privilege of extorting more money than the normal earn- 
ing of industry. The attempt to curb this by regulation has been cried 
over a long period and has clearly failed. 

“Organized monopolies operate to perpetuate their monopolies. 
To do so they must control politics, and they do. The political boss 
is but their phantom on the political screen.” 









In Baltimore contention is being made before a Federal Court 
that the method of public utility valuation should be changed so that 
the costs of telephones and electricity will rise and fall with the aver- 
age price of other commodities. 

In Newark, Mayor Ellenstein is trying to secure a $30,000,000 
PWaA loan for a municipal power plant. 

In New York similar efforts are being made in the hope that 
threats of such competition will cut rates. 

Public Service has contended on a number of occasions that the 
high rates for electricity are justified in order to take up the loss of 
other corporate units engaged in transportation. Since 1922 the elec- 
tric rates have produced $7,000,000 in excess of a 7% return. This 
excess should be remitted to the consumers by means of a rebate upon 
their charges. The Utility Commission should not tolerate for one 
moment the use of the income from one class of utility for the support 
of another class. It would be interesting to speculate upon the atti- 
tude of a Court of equity, if a stock or bond holder of the Electric 
Company were to seek an accounting from the Transportation unit 
of funds so diverted. 

What is the liability of the Officers and Directors for such appli- 
cation of the funds entrusted to their care? Why should the consumer 
of gas or electricity pay extra for the privilege of maintaining far flung 
transportation enterprises which they do not use? 

To build competing electric and gas plants is wasteful and un- 
necessary. To depend upon regulation is useless. The only safe 
remedy is to acquire the properties for the people served at their true 
) appraised value. By this method the bond and stockholders would be 
/ protected to the extent of the value of their property, the employees 
who have served the companies for a long period could be protected 
by civil service and a trained organization placed at the service of the 
community. Costly management at extravagant salaries would be un- 
necessary, as such salaries are not justified in that class of business 
which is essentially a monopoly making it unnecessary to meet the 
competition of other men. 

Legislation could be framed to provide for the submission by a 
municipality of an offer to purchase the plant and equipment of an elec- 
tric light company at its appraised value as determined by arbitration, 
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or in lieu of the acceptance of such offer to establish its own municipal 
lighting plant in conjunction with the existing companies. The sub- 
mission of such a plan to the bond and stockholders would in most 
instances secure their approval. 









CONTRIBUTION BETWEEN TORT FEASORS 


An interesting article on the subject of the contribution between tort 
feasors appears in the Indiana Law Journal for January. Mr. Ellis Ber. 
ger, of the Pennsylvania Bar, the author of the article, reviews a number 
of the decisions rendered throughout the country on this subject. He 
points out that only in three states; namely, Wisconsin, Pennsylvania and 
Minnesota, has the doctrine of contribution between unintentional joint 
tort feasors been adopted, and that the contrary doctrine had its origin 
in the judgment of Lord Kenyon in Merryweather vs. Nixson 8 T. L. R. 
186 (1799), in which case there was an intentional wrong done to the 
plaintiff by the joint defendants. Quoting from Best C. J. in Adamson 
vs. Jarvis 4 Bing (1827) where the Court said “From the concluding 
part of Lord Kenyon’s judgment in Merryweather vs. Nixon, and from 
reason, justice and sound policy, the rule that wrongdoers can not have 
redress or contribution against each other is confined to cases where the 
person seeking redress must be presumed to have known that he was 
doing an unlawful act.” It is pointed out that the House of Lords in 
Palmer vs. Wick and Sulteney Town Steam Shipping Company 1894 A. 
C. 318 permitted recovery of contribution between negligent joint tort 
feasors. In that case one Palmer, a stevedore, was engaged in discharging 
pig iron from the steamship when one of his workmen was killed by the 
fall of a defective block, part of the ship’s tackle, and joint judgment 
against Palmer and the Company, was paid by the company who brought 
the action, and its action for contribution was upheld. 

In this State, the question of contribution between joint tort feasors 
is settled adversely to the contention that such contribution should be en- 
forced by the case of Newman vs. Fowler 37 N. J. L. 89, and more re- 
cently, Public Service Railway Company vs. Matteucci, 143 Atl. 221 ; 105 
N. J. L. 114. In the former case Chief Justice Beasley said, “There can 
be no doubt that when two or more persons occasion, proximately, an in- 
jury, though not acting in concert, they are severally liable for the con- 
sequences. In this respect there is no difference between wrongs the 
result of force and such as proceed from ignorance or carelessness.” 

It is at this point, apparently, that our Courts diverged from the 
opinion expressed by the House of Lords in the Palmer case and Chief 
Justice Best in Adamson vs. Jarvis Supra. 
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Most of the litigation in recent years against joint tort feasors arises 
out of the operation of automobiles. Very slight evidence of negligence 
sometimes suffices to warrant a jury in holding a comparatively innocent 
party equally guilty with the co-defendant in the action. Oftentimes, the 
actions are defended by insurance carriers and the onus of payment falls, 
not upon the wrongdoer as contemplated by the decisions, but upon his 
insurance carrier, and in cases arising under the doctrine of respondeat 
superior, upon his employer. The enforcement of the rule has in many 
instances forced litigation because of the hope entertained by one or the 
other of the tort feasors that he might escape ultimate contribution by 
delays or expedience, which would- compel the plaintiff as a means of 
quicker collection to enforce his remedy against the other tort-feasor. In- 
stances have arisen where attorneys or parties have been paid a premium 
to enforce collection of their claim against the one defendant and to re- 
lieve another of further liability. To avoid the legal rule that a release by 
one joint feasor releases all, settlements have been made by attorneys and 
insurance carriers by taking covenants not to sue and sometimes by offer- 
ing to assist in prosecuting the action against the other alleged tort feasor, 
resulting, in many instances, in an excessive or a double recovery of dam- 
ages. Judge Nelson Y. Dungan, who wrote the decision of the Lower 
Court, which was the subject of the appeal in the case of Public Service 
Railway Company vs. Matteucci, was a very careful jurist and a man 
who had many years of experience in the trial courts of Essex County. 
In writing his decision, he gave voice to the view, very prevalent among 
trial lawyers who have had years of experience in negligence practice, that 
a distinction should be made between those cases where the joint tort was 
an intentional one and in those cases where it was the result of mere negli- 
gence in carrying on some lawful transaction. He therefore held that the 
general rule that there was any right of contribution between joint feasors 
had no application to the case where the wrong was the result of mere 
negligence in the carrying on of a lawful transaction. The majority of 
the Court of Appeals have followed the decision delivered by Chief Justice 
Beasley in Newman vs. Fowler, decided in 1874. Justices Black, Katzen- 
bach and Case and Judges Case and Dear of the Court of Appeals dis- 
sented from the majority opinion. 

A bill is now pending before the Legislature to provide a right of 
contribution between tort-feasors. It is Senate No. 81 introduced by Sen- 
ator Wolber, of Essex County. 











These abstracts of bills introduced at the pending session of the 
legislature are called to the attention of the members of the bar so that 
they may express themselves to their local representatives if they desire 
to support or defeat such proposed legislation. 

S-2 (Mr. Wolber). 
tices to appoint Jury Commissioners. 

S-8 Abolishes office of Superintendent of Elections in first class 
counties and delegates their duties to Election Boards. 
be an excellent economy measure and was suggested by a former Sup- 
erintendent. 

S-22 by (Senator Woodruff). 


under utility supervision. 


monies. 


A-301 (Mr. Muir). 


A-23-24 (Mr. Yuill). 
optional with municipality instead of mandatory. 
and expensive to collect. 


abolish it. 


A-26 (Mr. Platts). 


S-47 (Mr. Albright). 


This is a reasonable provision but no valid reason exists for limit- 
ing its application to cases against newspapers, editors, etc. 
extended to all actions for libel. 

S-48, 49, 50 (Senator Barbour). 
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PROPOSED LEGISLATION OF INTEREST TO LAWYERS 


Jury bill—Authorizing Supreme Court Jus- 
See Editorial Note. 


This seems to 


Regulates transportation of property 
for hire by motor vehicles in intra state commerce and places business 
The need for this is not very apparent. 
Utility Commission is over-burdened as it is, without attempting to watch 
the moving man. 

A-19 (Mr. Schroeder). To amend Municipal Managers Act to per- 


mit Justices of the Peace in those localities to perform marriage cere- 





To allow Peace Justices to perform marriages. 
Have we so soon forgotten the abuses of the marrying Justices and 

the State-wide effort necessary to deprive them this power? 

Designed to make imposition of Poll Tax 

This is a nuisance tax 

If made optional, most municipalities would 


For a permanet law revision section in the At- 
torney General’s Office, to continuously revise and consolidate the statutes 
of the State and to recommend from time to time such changes or cor- 
rections in the revised statutes as are considered necessary or advisable, 
to issue pamphlet laws, etc., and to examine all bills in the legislature 
and to assist in drafting bills when requested. 
tion in the capacity of the present Commission on Revision upon com- 
pletion of their work. 
A most excellent proposal and one long needed. 

To reduce to one year statute of limitations 
in actions of libel against newspapers or other publications. 


This department to func- 





It should be 


To amend District Court prac- 
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tice to require Notice of Recoupment to be filed two days before final 
hearing; to prevent imprisonment under judgment in auto accident cases, 
and where accident was not due to intentional or wilful injury. 

These are necessary reforms and should meet with general approval. 

S-52 (Senator Barbour). To require advertisements of Sale of 
Goods under Chattel Mortgage foreclosure. This requirement appears 
to be of doubtful utility and places an additional burden upon the debtor 
and would probably result in increased demands by the lender to secure 
the payment of such costs in the event of default. 

S-55 by (Senator Ely). Provides that no foreclosure action against 
property used for dwelling purposes may be prosecuted until July 1, 
1935, and that present actions be stayed. 

While the purpose of this Act is laudable, it is obviously unconstitu- 
tional under the decision of the United States Supreme Court in the Min- 
nesota Moratorium Case which is abstracted at length in the February 
number of the Law Journal, 57 N. J. L. J. 73, and reported 54 Sup. Ct. 
Rep. 231. The difficulty with the bill is that it fails to set up machinery 
for the protection of the mortgagee from accruing loss of income and 
taxes, and so takes his property without due process of law. Legislation 
however, should be enacted along the lines of the Minnesota Act. 

A-gt (Mr. Higbie). Prevents the collection of damages by gratui- 
tous guests in automobiles, except where there is gross negligence. 

This bill re-appears in one form or another nearly every year. Its 
enactment has been advocated by Insurance Companies seeking to limit 
their liability under their policies. The business of Insurance is to insure 
against such casualties and if the business is not profitable because of the 
law of legal liability they should increase their rates, or exclude the busi- 
ness in their policies rather than attempt to change the law. 

A-108 (Mr. Doughty). Provides that moving party shall demand 
Jury with notice of trial and within 10 days thereafter pay $60.00 to the 
Clerk of Court as a Jury fee or be deemed to have waived jury. Defend- 
ant has 20 days after Notice of Trial to demand jury and must likewise 
deposit $60.00 within ten days thereafter. 

This is a serious attack upon the right of trial by jury and presents 
a serious obstacle to the poor litigant and an inducement to champerty. 

A-115 (Mr. Doughty). Provides that any Judge may by request 
or of his own motion appoint an expert on any matter in issue, fix the 
fee for such expert and same to be paid by the litigants in first instance 
and thereafter charged in costs. 

This presents a wide latitude to trial Judges and may lead to intoler- 
able abuses. Most of our litigation arises from accident cases. Each 
Judge could under this Act appoint a physician to his own Court and 
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force that physician upon the litigants in each case tried. The financial 
reward to such physician would amount to sums greatly in excess of the 
salary of the Court. Other objections readily suggest themselves. 

A-116 (Mr. Doughty). To compel decisions within two months 
of all cases submitted to a Court. 

S-81 (Senator Wolber). To provide for contribution between joint 
tort feasors. See article on that subject in this number of the Law 
Journal. 

S-85. To require lapse of two years before person who voted in a 
primaray election of a political party is eligible to run as an independent 
candidate in the general election. 

This is a vicious bill. It tends to keep independent thinkers out of 
party primaries under penalty of being ineligible for office, and thus con- 
solidates control by political bosses. It is doubtful if the legislature has 
the right to arbitrarily limit the right to run for public office. 


S-110 (Mr. Leap). Provides for Bill of Particulars in criminal cases 
where defense is alibi. 

After the Newark Ballot Box cases there can be little doubt of the 
value of this provision. 

S-111 (Mr. Leap). To require the joining of two or more causes 
of action against same defendant. 


S-134 (Mr. Prall). To repeal Chap. 427 P. L. 1933 making owner 
liable for dog bites. 

This law imposes liability without fault, or knowledge, on the part 
of the owner of a dog. It is unjust and should be repealed. 


S-170 (Mr. Kuser). Provides that record of criminal convictions 
by Police Magistrates and Recorders be filed with County Clerk and 
State Bureau of Identification. 

This appears to be a sort of Jean Valjean enactment. No good can 
be accomplished by publishing such records of minor convictions in Police 
Courts. We can visualize the energy with which defendants in civil suits 
will check these records in order to embarrass witnesses and parties who 
have long lived down minor indiscretions which may have brought them 
to the Police Court. It is suggested that each legislator before voting on 
this re-read Victor Hugo’s famous Les Misérables. 
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BRODERICK, OF STATE OF N. 





BRODERICK, SUPT. OF BANKS OF STATE OF NEW YORE, vs. 
BENJAMIN ABRAMS, ET AL. 


(Supreme Court, Justice Parker, Filed Jan. 30th, 1934) 


Banks and Banking—Liability of Stockholders of the Bank of the United States for 
assessment made by New York Commissioner—Section 94B of N. J 
Corporation Act (P. L. 1897) construed 


On motions by various defendants, to strike out the complaint as 
to them respectively. 

For the plaintiff, McDermott, Enright & Carpenter; (Arthur Ofner, 
of the New York Bar, on the brief). 

For the various moving defendants, Walter J. Bilder; Eichmann 
& Seiden; Howard Ewart; Gross & Gross; Harrison & Roche; Lichten- 
stein, Schwartz & Friedenberg. 


yt 


PARKER, J.: One of the grounds originally urged was misjoinder 
of parties, the facts being that several hundred defendants have been 
joined in what is nominally one action, but several hundred actions com- 
bined for convenience, as stockholders of the defunct Bank of the United 
States, and are severally charged with individual liability to the extent 
of the par value of the shares held by them respectively. 

I disposed of this objection in another case a few weeks ago. See 
Beatty v. Lincoln Bus Co., memorandum filed December 11, 1933. Up 
to this writing that opinion does not seem to have been reported. 

The other principal ground is that by the statute of 1897, (Section 
94b of the Corporation Act as reprinted in Compiled Statutes), it is 
enacted that “no action or proceeding shall be maintained in any court 
of law of this state against any stockholder, * * * of any domestic or 
foreign corporation by or on behalf of any creditor of such corporation 
to enforce any statutory personal liability of such stockholder, * * * for 
or upon any debt, default or obligation of such corporation, whether such 
statutory personal liability be deemed penal or contractual,—if such statu- 
tory personal liability be created by or arose from the statutes or laws 
of any other state or foreign country, and no pending or future action 
or proceeding to enforce any such statutory personal liability shall be 
“ maintained in any court of this state other than in the nature of an 

equitable accounting for the proportionate benefit of all parties interested, 
to which such corporation and its legal representatives, if any, and all 
of its creditors and all of its stockholders shall be parties.” (C. S. 1656). 

The proposition advanced by the defendants is that this statute, which 
it is admitted was in existence in New Jersey before the organization of 
the Bank of the United States, bars any such action as the present one, 
which is by a quasi receiver not appointed by any court but ex officio 
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cipally the depositors) of the defunct Bank of the United States. 

One answer made to this by plaintiff is that the case is not within 
the language of the statute. Another answer made is that if it is within 
the language of the statute, there is an impairment of the obligation of 
a contract. A third answer made seems to be that to deny the right of 
action in this case would be in defiance of the full faith and credit clause 
of the United States Constitution. 

An abstract of the complaint is perhaps necessary. It is in two 
counts but they are both alike, except that the second count merely charges 
certain “equitable” owners of shares with the alleged responsibility for 
one hundred per cent assessment; whereas the first count relates to the 
“legal” owners who are in far greater number. 

The averments are that plaintiff is and was on December I1, 1930, 
the Superintendent of Banks of the State of New York; that the Bank 
of the United States is a corporation organized under the banking law 
of that State and doing business in the City of New York; that its capi- 
tal amounted to $25,000,000, and the stock was owned by nearly 21,000 
stockholders all over the United States and in foreign countries; that on 
December II, 1930, by virtue of the banking law and in view of the 
financial condition of the bank, the plaintiff as New York Superintendent 
of Banks took possession of its business and property and is engaged in 
liquidating the institution pursuant to Section 57 of the New York bank- 
ing law of 1914. We need not go into details as to the ground assigned 
for his action as no question is now raised on that score. 

Paragraphs 4 and 5 of the complaint go on to say that on May 6, 
1931, pursuant to Section 72, plaintiff gave notice to the creditors to pre- 
sent their claims, which notices were mailed and advertised and that the 
time for presentation expired on June 29th, whereupon the plaintiff de- 
termined that the assessments were not sufficient to pay the creditors in 
full and that there was due by the Bank of depositors and creditors a 
sum in excess of $30,000,000 over the reasonable value of assets, which 
deficiency still exists. That amount is in excess of the par value of all 
the stock. 

Paragraph 6 of the complaint quotes the statute of New York which 
provides that “the stockholders of every corporation and joint-stock asso- 
ciation for banking purposes, shall be individually responsible to the 
amount of their respective share or shares of stock in any such corpora- 
tion or association, for all its debts and liabilities of every kind.” 

Paragraph 7 quotes Section 80 of the same Banking law to the effect 
that whenever a liability as above exists, and the superintendent has taken 
possession and has notified creditors to present their claims, and the time 
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to present claims has expired, and he has determined from his examina- 
tion that the reasonable value of the assets is not sufficient to pay in full, 
he may enforce the individual liability of such stockholders in whole or 
in part. Then follow a number of provisions about making demand on 
the stockholders, and what the demand shall contain, and how it shall be 
made, and what date shall be fixed, and “in case any such stockholder 
shall fail or neglect to pay such assessment within the time fixed in said 
notice, the superintendent shall have a cause of action, in his own name 
as superintendent of banks, against such stockholder either severally 
or jointly with other stockholders of such corporation, for the amount of 
such unpaid assessment or assessments, together with interest thereon 
from the date when such assessment was, by the terms of said notice, 
due and payable. In any such action, the written statement of the super- 
intendent, under his hand and seal of office, reciting his determination to 
enforce the individual liability, or any part thereof, of such stockholders, 
and setting forth the value of the assets of such corporation and the 
liabilities thereof, as determined by him after examination and investiga- 
tion, shall be presumptive evidence of such facts as therein stated.” 

The complaint further states that plaintiff decided that an assessment 
of $25 a share was required and necessary; and that on or about July Ist, 
1932, he made demand on the various stockholders for the payment of 
$25 for each share of stock appearing upon the ledger to be held by such 
stockholder. Said demand stated. the total amount assessed by plaintiff 
against all of the stockholders, the equal and pro rata share assessed 
against each stockholder for each share of stock held by him, and the 
total amount of the assessment for all shares held by each stockholder. 

It then quotes Section 120 of the banking law which, so far as 
relevant, is to the effect that the individual liability of stockholders is to 
be governed exclusively by Sections 120 and 80, and that the stockholders 
shall be individually responsible to the extent of their stock at par in 
addition to the amount invested by them, and that an action to enforce 
such liability must be brought within six years after the cause of action 
has accrued. The section then undertakes to define and describe who 
the stockholders are (we need not consider that now) and then provides 
as follows: 

“In case the Superintendent of Banks shall have taken possession 
of the property and business of the bank pursuant to section fifty-seven 
of this chapter or a permanent receiver of such bank shall have been 
appointed, all actions or proceedings to enforce the liability of stock- 
holders under this section shall be taken and prosecuted only in the name 
of the superintendent or the receiver, as the case may be, unless the 
superintendent or receiver shall refuse to take such action or proceeding 
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upon proper request in writing made by any creditor, or shall have failed 
or neglected to commence such action or proceeding within sixty days 
after the receipt of such request, and in that event such action or pro- 
ceeding may be taken by any creditor of the bank. But no such action 
shall be brought by a creditor until a judgment shall have been recovered 
by him against the bank and an execution thereon shall have been re- 
turned unsatisfied in whole or in part.” 

The final averment in the complaint is that each of the defendants 
named in Schedule 2 annexed to the complaint appearing as stockholders 
on the books of the bank to the number of shares set opposite his name, 
has neglected and failed to pay the assessment so imposed. 

The briefs submitted in this matter are very voluminous and have 
come from a number of different counsel, but | think they do not make 
any substantial points beyond those that have been mentioned above. The 
case is one of great importance, and I should like to devote much more 
time to it than is practicable in view of the pressure of other work; but, 
so far as I can see, the decision of these points seems reasonably plain. 

It is to be observed that the present action is not one for the collec- 
tion of unpaid subscriptions to stock, but for the collection of an assess- 
ment up to the original par value of the stock. Consequently it differs 
from the recent case of Graham v. Fleissner, 107 N. J. Law, 278 in which 
Section 94b was considered and held inapplicable to a case in which the 
defendant stockholder had secured his stock as an original issue at some 
fraction of its par value and was held liable for the difference. It was 
objected in that case that Section 94b was applicable, but the Court of 
Errors and Appeals expressly held (page 280) that the phrase. “‘statu- 
tory personal liability” in the statute “means personal liability imposed 
by statute extra the common law liability to make up a deficit of par 
value, i. e., the so-called ‘trust fund’ theory of capital stock,” and the 
Court held that even in the case of “trust fund” liability our courts 
would not cast up the assets and liabilities of a foreign corporation, but 
that that must be done at the domicile of said corporation or, as in the 
particular case, in bankruptcy. 

As has been said, the present case is fundamentally different in that 
the attempt is to enforce by a suit at law against each individual stock- 
holder a statutory personal liability of one hundred per cent of his claim 
after an ascertainment of assets, not by any court of law or equity, but 
by a State official not endowed with any judicial power so far as appears. 
That official comes over into this State and endeavors by a suit at law 
(or rather several hundred suits at law) to recover the several amounts 
that he has himself assessed against the shareholders respectively. This 
seems to me to fly directly in the face of our statute. As Banking Com- 
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missioner who has taken possession and is administering the affairs of 
the defunct corporation as a quasi receiver, the plaintiff is avowedly act- 
ing in the interest of the creditors and for no other purpose. He is at- 
tempting to recover from the stockholders severally, in several hundred 
separate suits combined merely for convenience, the amount of their 
statutory liability up to the statutory limit, for the purpose of paying 
those creditors. Whether it is one creditor or two or three or a dozen 
or several thousand appears to me to make no difference in the situation. 
This suit is not one suit, but a multiple suit, at law, clearly on behalf of 
creditors of a corporation, and that a foreign one, to enforce in each case 
a statutory personal liability of a stockholder. This is exactly what the 
statute forbids. 

Secondly, that to refuse to entertain this action would be to impair 
the obligation of a contract. ) 

What I understand to be tthe contract claimed to exist in this case 
is the contract between the State of New York and its own corporation 
and between that corporation and its ‘stockholders which, of course, is 
dependent upon the New York statute. It seems to be a sufficient an- 
swer to say, as has already been said, that our statute was in force long 
before the Bank of the United States was organized and so far as relates 
to any rights attempted to be conferred by the New York statute in per- 
mitting recovery in other States, this State is in no way bound thereby 
and perhaps would not be bound even although the incorporation of this 
bank antedated our statute. However, it is unnecessary to go so far as 
this. I think the point regarding impairment of contract is without 
substance. 

Finally, that to deny the right of this Commissioner to sue: at law 
in this State, as he is suing, is in defiance of the full faith and credit 
clause of the constitution. 

Here again I think the point is without substance. It is true that it 
has been held in one or more cases in the Supreme Court of the United 
States, as for example in Converse v. Hamilton, 224 U. S. 243, that where 
an assessment of this kind has been definitely adjudicated by the courts 
of the home State and turned in effect into a judgment against the various 
parties concerned, that adjudication is enforcible in a sister State by virtue 
of the federal constitution although the laws of the latter state may be 
to the contrary. But here we have no court adjudication of any kind. 
The Commissioner, pursuant to a statute, has taken charge and has de- 
termined as a Commissioner that the United States Bank is insolvent and 
that the stockholders ought to be assessed to make up the deficit. That 
no doubt he can enforce in New York State under the statute of that 
State. But when he comes over here he is met by the express prohibition 
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of our statute against any suit at law and by the requirement that the 
suit shall be in the nature of an equitable accounting, to which all stock- 








I 
holders shall be parties. In the proceeding before me the suits are sev- ; ‘ 
eral, and only one defendant is a party in each, in theory of law. 4 th 
As a matter of comity it is well known that State courts often lend | J f; 
their aid to the enforcement of rights which arise in other States; and in : ® R 
many cases they are bound to do so. But in a matter of this kind it was ) 9 h 
expressly laid down by the Supreme Court of the United States in Fin- %) 4 Si 
ney v. Guy, 189 U. S. 335, that “whether a state court should permit an s » C 
action to be maintained therein on the principle of comity between the v 
states is a question exclusively for the courts of that state to decide,” f 
to which it may here be added that the legislature in the present instance t 
undertook to decide that question itself. ¢ 
My conclusion is that the present complaint cannot be supported ( 
and must be struck out as stating causes of action which by statute are { 
| 


not maintainable at law in this State. Whether a judgment for the 
defendant should be directed thereon is a matter on which counsel are 
probably entitled to be heard. 

As I view the matter now, it would seem that there should be a judg- 
ment for the moving defendants subject of course to appeal, and without 
prejudice to the filing of a bill in equity on the lines laid down in section 
94b of the Corporation Act. The matter might be transferred to the 
Court of Chancery, but the complaint would have to be reframed, I 
think, in any event. 

I will hear counsel on the first convenient motion day as to settle- 
ment of these details. 
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STATE vs. ROESSNER 


(Union County Common Pleas) 
Summary conviction—Review—An Act concerning Townships, Sec. 23, Chap. 169 


P. L. 18909, requiring arresting officer to make complaint forthunth not 
complied with by making complaint week later 


Application for review of summary conviction, State of N. J., 
Township of Union, John Gummerman complainant—Prosecutor vs. 
John K. Roessner defendant. Petitioner. 


THOMPSON, J.: This is an application under Chapter 228 of 
the Laws of 1908 for a review of the legality of the summary conviction 
of the defendant in the Recorder’s Court of the Township of Union for 
violation of a township ordinance relating to loitering and the use of 
loud, offensive and indecent language. 

The defendant was arrested early in the morning of August 6, 1933, 
by Police Officer John Gummerman, and taken to Police headquarters 
where he was charged with having used certain loud, offensive and in- 
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: oe decent language on a public street in the township in violation of the 
tock- provisions of a township ordinance. The acts charged were committed 
sev- 



































in the presence of the arresting officer, in fact addressed to him, and in 
© the presence of others, and the arrest was without a warrant. It appears 
lend | @ from the record sent up by the committing magistrate, the Township 
' Recorder, that “on cross examination Sergeant Gummerman testified that 
he signed the complaint on August 6, 1933; that he acknowledged his 

) signature and swore to the contents thereof before the Recorder, Gustave 
- q ' G. Kein, Jr., on August 14, 1933.” The Recorder’s “Record of Con- 
the viction,” recites the circumstances of defendant’s calling him on the tele- 
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le,” phone from headquarters and requesting to be released, the direction of 
nce the Recorder to the police officers to parole defendant in his, the Re- 

corder’s custody for hearing the next evening, the application of both 
ted defendant and the Chief of Police for an adjournment to August 14, 
are the appearance of defendant on the latter date with his counsel who 
the requested an adjournment for twelve hours, the refusal of the adjourn- 
we ment, and the direction that the trial proceed, the complaining witness 

then for the first time taking oath to the complaint and the Recorder 
g- affixing the jurat thereto. Witnesses for the prosecution were heard, 
ut the defendant producing none except the complaining witness as to when 
on ' he swore to the complaint. Defendant was convicted by the Recorder 
ne » and fined $25 and $2 costs. Defendant’s counsel had moved to dismiss 
I the proceedings on the ground that the offense and arrest had occurred 

on August 6 and the complaint was not sworn to until August 14th. The 
a motion was denied “and an exception duly allowed to the defendant to 


; the court’s ruling.” 

The defendant urges some fifteen objections to the legality of the 
conviction. They are set forth in the petition for review and in the brief 
submitted after the argument. It will be unnecessary to discuss more 

than the first two. They are (1) that no warrant was issued for the 
arrest, and (2) that the complaint was signed on the 6th day of August, 
1933, dated the 7th day of August, 1933, and sworn to before the Re- 
corder on the 14th day of August, 1933. 

The first point is without merit. No warrant was necessary. Sec- 
tion 23 of Chapter 169 of the Laws of 1899, “An Act concerning town- 
ships (Revision of one thousand eight hundred and _ninety-nine),” 
provides : 





“It shall be lawful for an constable, or any officer of the police de- 
partment of any township, to arrest, without warrant, any person or per- 
sons who, within his view, shall violate any ordinance or section of any 
ordinance of the township, and to take the offender or offenders into 
custody before any justice of the peace within such township, in which 
case the officer making the arrest shall forthwith subscribe and make oath 
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or affirmation to a complaint in writing, setting forth what ordinance, or 
what section of any ordinance, the defendant or defendants is or are 
charged to have violated ;” 

The second point is substantial. It will be observed that the section 
of the law above quoted required that “the officer making the arrest 
shall forthwith subscribe and make oath or affirmation to a complaint in 
writing, setting forth what ordinance, or what section of any ordinance, 
the defendant or defendants is or are charged to have violated.” This 
requirement was not met in the case under review. The complaint though 
claimed to have been signed on August 6th, the date of the arrest, was 
not verified until August 14th, just about the time defendant was being 
forced to go to trial, having then for the first time had the benefit of 
counsel. Up to that time there was in my opinion no complaint in exist- 
ence of which defendant was bound to take notice, for not only were 
all the requisite statutory steps to hold defendant not taken, but a vital 
one, that of taking oath to the complaint, was never taken in time. The 
statute provides that the officer arresting without a warrant shall forth- 
with subscribe and make oath or affirmation to a complaint, in writing. 
The term “forthwith” means without delay, immediately. It is not diff- 
cult to perceive the reasoning for this provision for a sworn complaint 
without delay. The defendant has been arrested and detained without 
a warrant. There is no record upon which he can rely for knowledge 
of the nature and extent of the charge he will have to meet. In that 
situation the law requires that such a record be made forthwith, to wit, 
a complaint in writing. And as it is a serious matter to a person to be 
deprived of his liberty, detained in custody, the law throws a further 
protection about the defendant by requiring that he who charges another 
with an offense that results in the deprivation of the individual’s liberty 
shall be held to responsibility for such charge to the extent of being re- 
quired to attest and make it under the sanctity of an oath with consequent 
penalty should the charge be wilfully false. The complaint, therefore, 
was not complete until the oath had been taken and subscribed, and the 
defendant was deprived of his right to be confronted with a complaint, 
reinforced with the solemnity of an oath, and to be so confronted forth- 
with, immediately, without delay, not eight days later on the very eve- 
ning of a trial to which he protested. He had been illegally detained 
even in the custody of the magistrate during all those intervening days, 
and jurisdiction had not been obtained over him by compliance with the 
plain mandates of the statute and the observance of his rights therein 
conferred. There was no power in the court to bring him to trial under 
the circumstances. It matters not what may have been the gravity of 
the charge. His guilt can not be assumed without a trial and the trial 
must be in accordance with the procedure provided by law, with the 
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benefit of all the safeguards the law provides for one arrested without 
a warrant. I do not think jurisdiction was waived in this case. The 
record shows the defendant’s efforts to be released, to postpone being 
forced to trial, the motion of counsel to have the proceeding dismissed 
for want of jurisdiction. 

Under all the circumstances I find and determine that the proceed- 
ings under which defendant was convicted were illegal and the same will 
be set aside and the defendant discharged from custody. 





CENTRAL RAILROAD COMPANY OF NEW JERSEY, ET ALS., vs. J. H. 
THAYER-MARTIN, STATE TAX COMMISSIONER 


(N. J. State Board of Tax Appeals) 


Method of assessments upon railroad property—Assessments at true value—Alleged 
discrimination between real estate generally and railroad real property— 
Appeal from 1933 assessments 


Messrs. Maximilian M. Stallman and Robert J. Bain for Central 
Railroad Company of New Jersey, Lehigh Valley Railroad Company, 
Erie Railroad Company, New York, Susquehanna & Western Railroad 
Company, Delaware, Lackawanna & Western Railroad Company, New 
York Central Railroad Company, Lehigh & Hudson River Railroad Com- 
pany and the Raritan River Railroad Company. 

Albert C. Wall, Esq., for Pennsylvania Railroad Company. 

William I Woodcock, Jr., for Reading Railroad Company. 

Messrs. Duane Minard and John Solan, Deputy Attorneys General, 
for the State Tax Commissioner. 


WEAVER, President: The petitions in these cases were filed by 
the following railroads: 

Central Railroad Company of New Jersey, Lehigh Valley Railroad 
Company, Delaware, Lackawanna & Western Railroad Company, New 
York Central Railroad Company, Erie Railroad Company, New York, 
Susquehanna & Western Railroad Company, Lehigh & Hudson River 
Railway Company, Raritan River Railroad Company, Pennsylvania Rail- 
road Company, Reading Railroad Company. 

The appeals relate to all subsidiary companies of the railroad sys- 
tems, except that the New York & Long Branch Railroad is omitted from 
the Central Railroad of New Jersey appeal, as that railroad is operated 
jointly by the Central and Pennsylvania systems and is separately assessed. 

The appellants by their petitions bring before us for review the 
assessments and levies for taxes for the year 1933 upon first and second 
class property, tangible personal property and franchises. The petitions 
are similar as to causes of complaint, and for convenience the cases were 
tried together. This opinion will serve for all of the issues, due allow- 
ance being made for certain omissions and manifest errors which have 
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been corrected by consent of the State Tax Commissioner. The correc- 
tions are set forth in the Board’s judgments. 

The assessments were made by the State Tax Commissioner pursuant 
to the provisions of the Railroad Tax Act (P. L. 1888, p. 269, as amended 
and supplemented). The causes of complaint can be reduced to three 
issues, namely : 


(1) The method by which the assessments were made; 

(2) Regardless of the method of assessment, the franchises and 
railroad property have been assessed in excess of true value; 

(3) That the great mass of real estate taxable under the General 
Tax Act is assessed at less than true value, and that properties of rail- 
road companies, being assessed at true value, are thereby discriminated 
against. 


The Pennsylvania Railroad Company, Reading Company, Lehigh 
& Hudson River Railway Company and Raritan River Railroad Company 
have not complained about the method by which the assessments were 
made, nor the valuations of their property as assessed. These railroad 
systems ask that, if the great mass of real property assessable under the 
General Tax Act is found to be assessed at less than true value, they shall 
have the benefit of whatever percentage of reduction the Board finds 
applicable to the other railroad companies, on account of discrimination. 

Section 3 of the Railroad Tax Act, as amended and supplemented, 
requires the State Tax Commissioner to ascertain the true value of all 
property used for railroad purposes, including franchises, under four 
separate classifications, namely : 


1. The main stem, and structures thereon; 

2. The lands outside the main stem, with the structures thereon; 
3. The tangible personal property (rolling stock, machinery, etc.) ; 
4. The remaining property, including the franchises. 


The statute does not prescribe any specific method for determining 
true value. It is obvious, however, that it contemplates a physical valua- 
tion of each class of railroad property. The method of determining true 
value is left to the discretion and judgment of the State Tax Commissioner. 

The true value of railroad property is not determined solely by cost 
of acquisition of land, by cost of improvements and personal property, 
less depreciation, or reproduction cost less depreciation, but is based upon 
a consideration of many elements, such as the statutory returns made by 
railroad companies showing the cost and true value of their property as 
determined by them a personal examination and investigation of the prop- 
erty, consideration of its physical conditions, usability and location and 
its proximity to large cities for transportation of freight and passengers 
and to industrial manufacturing and mining centres, pleasure resorts and 
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ocean and river terminii. In valuing structures and tangible personal 
property, additional elements are frequently considered, namely: cost, 
or reproduction cost, less depreciation, obsolescence and other elements 
not reflected in the physical value. All of these elements are considered 
in connection with the railroad as a going concern. 

This method of valuation has been used in New Jersey since 1876, 
when the Railroad Tax Act was changed to conform to our Constitution, 
as amended in 1875. Heretofore no complaints have ever been made by 
the railroads as to method. They have, however, for a great many years 
past, frequently appealed to the tax boards and the Courts for relief 
from injustice and injury in the matter of the levies made on their prop- 
erty for the purpose of taxation. Prior to their appeals for taxes pay- 
able in 1931, their complaints were based principally on the claim that 
the assessments of first and second class property were.in excess of true 
value. Most of the appeals to tax boards resulted in judgments to the 
effect that the property generally was not so assessed, and appeals to 
the Courts resulted, with few exceptions in the affirmance of the judg- 
ments of the tax boards. Since 1875 the Railroad Tax Act has been 
before our Courts many times in one form or another. We do not know 
the exact number of times but are reliably informed that it was in excess 
of one hundred times. In many of the appeals the present appellants 
were parties. In most of them, the assessments of railroad property of 
some or all of the several classes prescribed by statute were under direct 
attack. In none of these cases has the method of assessment ever been 
attacked. In many cases it has been expressly approved by the Courts. 
The Board is of the opinion that after nearly fifty years of judicial con- 
struction by the Courts and acquiescence by the petitioners, the present 
method of assessing and determining true value must be regarded as a 
settled part of the law of this State. In Central R. R. of N. J., et al, 
v. State Board of Assessors, 49 N. J. L., 1; 7 Atl. 306, at page 308, 
Beasley, C. J., said: 


“But it is again objected that the State Board, in estimating the value 
of these roads and structures, took, as the absolute standard of value, 
either the original cost of acquisition and construction, less wear and tear, 
or the cost of reproduction. We think this premise is not to be conceded, 
for there is no evidence from which it can reasonably be inferred that 
so fallacious a measure of value was adopted. It is common knowledge 
that what a thing has cost is no infallible criterion of its market value. 
It is therefore to the highest degree improbably that the officers compos- 
ing this board, who have manifested so conspicuously both capacity and 
knowledge with reference to the multiform and intricate subjects em- 
braced in these suits, could have fallen into an error so utterly puerile. 
That the board ascertained the cost of acquisition and construction is 
beyond doubt; it could scarcely perform its functions intelligently with- 
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out doing so, for such cost, though not an incontestable evidence of ex. 
changeable value, is nevertheless almost always an important particular 
in the mass of circumstances laying the basis of a rational judgment 
touching the value of anything as an article of sale. That the State 
Board used ‘cost’ in the way thus indicated is clear, but it is not shown 
that it was used as an absolute measure. The inference drawn by counsel 
that, because the cost ascertained and proved by the engineers, who were 
the witnesses called by the state, very often agree in amount quite closely 
with the valuations found by the board, therefore the standard of cost 
was adopted by the board, is we think, not warranted. Such approxima- 
tions between these respective valuations were to be expected, for no 
reason is perceived why the property of a successful railroad is not worth 
about the sum that it would cost to replace it, allowance being made 
for its depreciation from use.” 


In Long Dock Co. v. State Board of Assessors, et al; Morris « 
Essex R. Co. v. Same; Central R. of New Jersey v. Same, 78 N. J. L. 
44; 73 Atl. 53, at page 57, Justice Garrison speaking for the Supreme 
Court said: 


“The difference, however, between the market value of land by 
reason of its availability for railroad purposes generally, and the value 
imparted to such land by its specific use under a railroad franchise, is so 
great as to be fundamental. The latter value is special and peculiar to 
the individual user of the land proceeding as it were from within; whereas, 
the former is general, and is based upon external conditions susceptible 
of universal application as a legal measure. A single foot of submarine 
cable, owing to its peculiar use under the franchise of its operating com- 
pany, has thereby imparted to it a value many thousand times greater 
than such foot of cable possesses when estimated at its market value. 
The same is true of the tracks of a railroad company, and is also true 
of its terminal lands. Our general tax act (Act April 8, 1903, P. L., 
p. 398) practically defines the ‘market value of land’ as ‘the price it would 
sell for at a fair and bona fide sale by private contractor.’ In the valua- 
tion of the terminal lands of the prosecutors it was the duty of the State 
Board under the act of 1888 to appraise them at their market value from 
the testimony.” 


The Court of Errors and Appeals affirmed the opinion of Mr. Justice 
Garrison (See 80 Atl. 1135). 

In the appeals of 1931, the complaints of the railroads were directed, 
not so much against the over-valuation of their property, as to the average 
rate produced by the method applied, and to the fact that other property 
taxable under the General Tax Act was greatly under-valued, which 
amounted to systematic and intentional under-valuation of other than 
railroad property, resulting in a violation of the 14th amendment to the 
Constitution of the United States. 

This Board’s opinion disposing of the 1931 appeals pointed out that 
the railroads had redress under State laws to have their property equalized 
with other property in the State. This viewpoint was sustained by the 
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Supreme Court. See Central R. Co. of New Jersey v. State Board of 
Tax Appeals, et al, 109 N. J. L., 395; 162 Atl. 889. The Board also 
pointed out that the evidence produced did not justify the Board in 
equalizing, by reason of the rules laid down in the case of Royal Manu- 
facturing Company v. Board of Equalization of Taxes of New Jersey, 
78 N. J. L., 337; 74 Atl. 525. The Board further held that the evidence 
did not satisfactorily prove systematic and intentional discrimination. 
On appeal to the Court of Errors and Appeals from each judgment as 
affirmed by the Supreme Court, it was held in an opinion filed December 
7, 1933, that the claim of systematic and intentional discrimination was 
not persuasively sustained. 

In the railroads’ plaints against assessments for taxes payable in 
1932, the chief objection was the same as that of 1931. It was held by 
this Board that railroad property was not over-valued. As to equaliza- 
tion or discrimination, the Board was controlled by Royal Manufacturing 
Company v. Board of Equalization of Taxes of New Jersey, supra. Two 
of these cases are now in the Federal Courts. (Lehigh Valley Railroad 
Company and Central Railroad Company of New Jersey). 

The appeals for 1933 are directed against the method employed by 
the State Tax Commissioner in making his assessments (which the rail- 
roads claim resulted in an excessive valuation of their property) and also 
against the alleged illegal discrimination by reason of the under-valuation 
of property assessable under the General Tax Act. Chapter 305, P. L. 
1933, provides that the State Board should take notice of illegal dis- 
crimination in the assessment of railroad property. As stated above, the 
Board in previous years was precluded from granting relief to the rail- 
roads on the ground of discrimination. 

Illegal discrimination under the statute means contrary to law, un- 
lawful, and is not restricted to notorious, systematic and intentional 
under-valuation heretofore required to be proven; all that is now required 
to be proven is inequality of assessment. The Constitution of New 
Jersey, as amended in 1875, provides in Article 4, Section 7, paragraph 12: 


“Property shall be assessed for taxes under general laws and by 
uniform rules, according to its true value.” 

In attacking the method of assessment used by the State Tax Com- 
missioner, the railroads contend that the true or market value of railroad 
property should be determined by the market value of the stocks and 
bonds representing the property, or by their earnings, or a combination 
of both, over a period of years. The stock and bond method is not the 
sole criterion of true value. It may be an element in determining true 
value, but at best it must be considered with other factors. In Norfolk 
& W. Ry. Co. v. Board, 3 Fed. Supp. 791, at page 794, the Court said: 
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“Market conditions, attempts to corner stock, periods of depression, 
and periods of great prosperity all enter into the price of stocks as quoted 
on the market. It certainly could not be contended that the true and 
actual value of the property of the plaintiff is subjected to any such 
wide range of high and low values. * * * Those in control of the stock 
could easily manipulate it so as to show an entirely fictitious value on any 
given day and thus control the amount of taxes to be paid without regard 
to the true and actual value of the property.” 

The Courts have also held that the stock and bond method is not 
reliable as a controlling factor in fixing values for purposes of taxation. 
See Heiner v. Crosby, 24 Fed. (2d) 191, 193; Northern Pacific Ry. Co. 
v. Adams County, 1 Fed. Supp. 163, at pages 172-3; Pleasant v. M-K-T 
R. Co., 66 Fed. (2d) 842, at page 847. That assessing boards are justified 
in considering more than one factor in reaching values is well settled by 
a long line of court decisions, with practically no dissent. While some 
Courts favor one method as being more fair than others, an examination 
of the opinions shows that the Courts as a whole are very much inclined 
to the consideration of all factors. 

Earnings do not always reflect the capitalization or true value of 
a railroad. It is not difficult to ascertain the net operating earnings of 
a railroad, but it is not so easy to fix the test period, or to determine the 
proper rate of capitalization to be applied. The earnings of a railroad 
are to a great extent predicated upon competent and economical manage- 
ment of its business. As the result of incompetent management, the 
earnings of a railroad company may be small; the same company, with 
astute management may produce large earnings, while the value of the 
property remains practically stationary. In periods of depression, the 
property of a railroad may not be put to its best use and the road may 
be operated at a loss, while with aggressive management, sources of 
revenue may be tapped, such as the operation of excursion trains at low 
rates or the offering of special inducements to attract freight and pas- 
senger transportation. 

No method of assessment can be devised which will not be subject 
to criticism. As Chancellor Runyon said in State Board of Assessors 
v. State (Central R. R. of N. J. and others, Prosecutors), 48 N. J. L., 
146; 4 Atl. 578, at page 580: 

“It may be added that no system of taxation can be devised which 
will be free from criticism on the ground that in some way or other it 
works unequally or lacks complete uniformity. Said the court, in State 
Railroad Tax Cases: ‘Perfect equality and uniformity of perfect taxation, 
as regards individuals or corporations, or the different classes of property 
subject to taxation, is a dream unrealized. It may be admitted that the 
system which most nearly attains this is the best. But the most com- 
plete system which can be devised must, when we consider the immense 
variety of subjects which it necessarily embraces, be imperfect.’ ” 
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There is no legislative enactment in this State which prescribes the 
stock and bond or earning method, or both, as the criteria for determining 
the true or market value of railroad property. In the absence of specific 
statutory provisions, any method may be used to determine true value. 
In State Board of Assessors vs. State, supra, at page 628, 4 Atl. Rep., 
Justice Scudder in a concurring opinion said: 


“The objection that the property of railroads by this law is not 
assessed by taxes according to its true value, because it can only be truly 
valued as an entirety, and not in parcels, as provided for in the act, is 


not well taken. 


The method of determining the true value of property 


must be left to the discretion of the legislature. If this value is fixed as 
the basis of taxation, the method and the agencies to be used to ascertain 
it, belong to the legislative, and not to the judicial, province.” 


The Board holds that the method employed by the Tax Commis- 
sioner meets with its approval. 

There was no proof of over-valuation of tangible personal property 
or franchises of appellants, and no satisfactory proof of over-valuation 
of first and second class railroad property. The proofs of appellants are 
not sufficiently definite or positive to satisfy this Board that the valua- 
tions as made are not the true values. The Supreme Court in State 
(Estell, et al, Prosecutors) v. Hawkins, Collector, 50 N. J. L., 122; 
11 Atl. 265, at page 267, said: 


“The last reason relied upon is that the lands are overvalued for 
taxation. In this line of fact the presumption is in favor of the correct- 
ness of the estimation made by the assessor, the sworn officer, and before 
a tax can be disturbed on the ground alleged, the burden is put upon the 
objector to show by his proofs a clear error in such estimation. When 
the testimony does not decidedly bear against the correctness of the asses- 
sor’s action, the court cannot disturb it.” 


There being no preponderance of testimony existing in favor of the 
prosecutors, the judgment of the State Tax Commissioner upon questions 
of value will not be disturbed (see Long Dock Co. v. State Board of 
Assessors, 82 N. J. L., 21; 81 Atl. 568). 

The Board is unanimous in its finding that the method used in mak- 
ing these assessments was proper, and also that the railroad property 
and franchises have not been assessed above true value. 

The majority of the Board find as a fact that the testimony does 
not substantiate the appellants’ claim that the great mass of real property 
in the State valued under the General Tax Act of 1918 is under-valued 
as of October 1, 1932. 

I dissent from the majority opinion that there is no illegal dis- 
crimination. I believe that there is conclusive evidence of under-valua- 


tion of the real property assessed under the General Tax Act, as of Octo- 
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ber I, 1932, in all taxing districts of the State, with few exceptions, 
where proof was offered. 

Following Soper et al v. Conly et al, 154 Atl. Rep. 852, while my 
knowledge is not evidence, nor can I take judicial notice of those facts 
within my knowledge, yet that knowledge enables me to discriminate and 
properly value the divergence of testimony between the experts. This 
knowledge enables me to differentiate the testimony of the experts and 
properly qualifies me to determine which of the testimony has greater value. 

However, I am unable from the testimony offered to satisfactorily 
conclude the average amount of under-valuation throughout the entire 
State, nor can I in the same way determine the average amount of under- 
valuation in the several taxing districts of the State where the railroads 
hold second class property. Mr. Compton shares in these views. 

The majority of the Board have voted to affirm the assessments as 
made, subject to the modifications and corrections first mentioned. Judg- 
ments will be entered accordingly. 





WESTERMAN, EXECUTOR, vs. HOBOKEN 


(State Board of Tax Appeals, Feb. 6, 1934) 


Joint bank accounts passing to survivor at death do not vest in Executor—Participat- 
ing certificates in mortgages not taxable under P. L. 1927, pg. 590 


In the matter of the application of Adolph W. Westermann, Execu- 
tor of Estate of John L. Westermann vs. City of Hoboken for cancellation 
of tax assessment for 1933. 

For Appellant, Edward Stover, Esq. 

For Respondent, Horace L. Allen, Esq. 


WEAVER, President: John L. Westermann, a resident of the 
City of Hoboken, died in August, 1932. At the time of his death he was 
the owner of three participating certificates, aggregating $4,500, and 
representing partial interests in three mortgages on real estate in Hudson 
County, New Jersey. There were also two bank accounts, of approxi- 
mately $5,800, in the names of John L. Westermann and Adolph W. 
Westermann, payable to either or the survivor. The decedent left a 
Last Will and Testament wherein he bequeathed his entire estate to his 
brother, Adolph W. Westermann, and appointed him Executor. 

On October 5, 1932, the Executor filed with the Assessor of the 
City of Hoboken a return for the decedent’s estate, showing a half inter- 
est in the bank accounts above mentioned and the three mortgage par- 
ticipation certificates, totaling $7,396.30. A claim for deduction for debts 
was attached to the return. A tax was levied against the estate by the 
City of Hoboken according to the valuation shown by the return. This 
assessment is before us for review. 
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The appellant claims that the moneys in bank never vested in the 
estate—that immediately upon the death of the decedent they vested in 
the surviving brother, and that the participating notes are not subject 
to taxation. 

The respondent claims that the assessment was proper—that upon 
the decendent’s death the moneys in bank vested in the Executor, and 
that the assessment on the participating certificates is valid, because the 
Executor failed to claim exemption in the manner provided by law. 

According to the testimony, John L. Westermann was an employee 
of the government and Adolph for a period of twenty years had no occu- 
pation other than that of housekeeper for John. After the payment of 
expenses, the remainder of John’s salary was deposited in the joint bank 
accounts. Adolph received no compensation for his services. The testi- 
mony shows that it was the intent of the brothers to exercise joint owner- 
ship of the bank accounts, and that upon the death of either the accounts 
were to be the property of the survivor. 

This transaction did not constitute a testamentary gift. It did, how- 
ever, establish contractual rights, and those rights were vested jointly in 
the brothers. Title to the bank accounts was never in the Executor. 
Immediately upon the death of John, the title vested in the survivor, 
Adolph. These facts did not constitute a testamentary gift, as determined 
in Trenton Savings Fund Society v. Byrnes, et al, 160 Atl. 831. The 
instant case is squarely within the decision of the Court of Errors and 
Appeals in New Jersey Title Guaranty & Trust Company v. Archibald, 
108 Atl. 434. 

The title to the bank accounts never having vested in the Executor, 
their assessment to the estate was illegal. 

The assessment on the participating certificates should also be 
cancelled. 

Section 402 of the General Tax Act, Revision of 1918, as amended , 
by P. L. 1927, page 590, provides that: 


“No mortgage or debt secured by mortgage on real Property which 
is taxed in this State shall be listed for taxation; * * *.’ 


The assessor therefore had no authority to list the participating cer- 
tificates for taxation, as they are debts secured by mortgage. Conse- 
quently, there was no necessity on the part of the Executor to claim 
exemption. 

It was my first impression that this cause was controlled by the rule 
in Morgan’s case. The cases of F. Corlies Morgan, Executor, etc., v. 
City of Jersey City, 55 N. J. L. J. 52, and Alma Pfefferle, et al, Execu- 
trices, etc., v. City of Hoboken, 55 N. J. L. J. 179, are not applicable to 
the instant case, for the reason that the statute requires that the personalty 
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involved in those estates be assessed. In those cases, any claim for 
exemption was required to be made in the statutory manner. 

The assessment is set aside and the judgment of the Hudson County 
Board of Taxation is reversed. 





WOODBRIDGE vs. BETH ISRAEL CEMETERY ASS’N 


(State Board of Tax Appeals, Feb. 20, 1934) 
Cemetery Associations—Tax exemption only applies to land used for burial purposes 
Appeal by Township of Woodbridge from action of Middlesex 
County Board of Taxation exempting certain cemetery property from 
taxation belonging to Beth Israel Cemetery Assn., et al. 
For Appellant, Henry St. C. Lavin. 
For Respondent, William Boorsten, Esq. 


WEAVER, President: The property before the Board in this 
appeal consists of a cemetery containing approximately 112 acres of land 
situate in the Township of Woodbridge, and building thereon erected, 
used for cemetery purposes. For the year 1933 the Board of Assessors 
of the Township assessed the land at $20,435 and building at $800. Upon 
appeal to the Middlesex County Board of Taxation the assessments were 
cancelled. The Township of Woodbridge appeals from the action of 
the County Board and seeks to restore the assessment. 

The cemetery association was incorporated on September 18, 1927, 
under “An Act to authorize the incorporation of rural cemetery associa- 
tions and regulate cemeteries,” as amended, 1 C. S., p. 372. Title to 
the premises was vested in the association by deed dated May 1, 19209, 
and was not recorded in the Clerk’s office of Middlesex County until 
August 15, 1933. The deed and a certified copy of the certificate of in- 
corporation were offered in evidence. The lands were assessed for taxa- 
tion for the years 1928 to 1932 inclusive, and those assessments were 
never questioned. 

The association has caused the entire tract of 112 acres to be laid 
out in plots and lots for burial purposes. A map has been prepared and 
filed. An examination of the map introduced in evidence discloses that 
the cemetery contains twenty-five sections with approximately 10,242 
burial lots of an average size of 20 ft. by 16 ft. Each burial lot is ample 
for sixteen interments. sThe entire cemetery is sufficient for 164,000 
interments. 

Roadways and walks covering about five acres have been laid out 
throughout the entire tract. About twenty-six acres (sufficient for 35,- 
775 graves) have been sold for burial purposes. Five of the twenty-five 
sections have been completely sold, and sales have been made in four 
other sections. All of the sections in which lots have been sold are 
contiguous, being located in one corner of the cemetery. Of the lots sold, 








only 

main 
the f 
in al 
been 
been 
The 


Frot 
men 
hear 


had 


usec 
and 


for 
bur’ 


inc¢ 


apa 
san 
ing 


it : 
ta. 


un 
At 


fo 
m 
to 


tl 


Si 








WOODBRIDGE VS. BETH ISRAEL CEMETERY ASS’N 125 


only about half have been actually deeded to the purchasers. The re- 
mainder is being purchased under agreements of sale for which part of 
the purchase price still remains unpaid. The entire area has been fenced 
in and an ornamental entrance has been erected. A private road has 
been laid from the cemetery to a nearby State highway. The land has 
been completely cleared and graded and a unit sewer system installed. 
The cost of the improvements was approximately $75,000. 

Burial in this cemetery is restricted to members of the Jewish faith. 
From the incorporation of the cemetery association in 1927 to the assess- 
ment date, October I, 1932, 73 interments were made. On the date of 
hearing of this cause, December 19, 1933, the total number of interments 
had increased to 119. 

The appellant contends that only the portion of the cemetery actually 
used, or necessary for use in the near future, is exempt from taxation, 
and that the remainder should be taxed. 

The respondent claims that the entire tract is exempt from taxation, 
for the reason that it is in use or in reasonable contemplation of use for 
burial purposes. 

Section 4 of the Cemetery Act, supra, under which respondent is 
incorporated, provides that: 


“Any portion of the property of any such company, not actually set 
apart and used for burial purposes, shall be subject to taxation until the 
same has been so set apart and used for actual purposes of burial, except- 
ing roads and walks actually graded and in use.” 


‘ 


This statute requires that the land not only be “set apart” but that 
it also be “used for actual burial purposes” before it can be exempt from 
taxation. A mere dedication for cemetery purposes is not sufficient 
under this Act. See West Ridgelawn Cemetery v. City of Clifton, 160 
Atl. 534. 

The Board is of the opinion that 112 acres of land are not necessary 
for present and reasonable future needs, as only 119 interments were 
made in this large tract of land over a period of six years. The testimony 
to the effect that an area sufficient for 35,775 interments has been sold, 
only about half of which have been fully paid for, leads us to believe 
that for many years only a small amount of additional land will be neces- 
sary for future use. 

The five acres of roads and walks are exempt from taxation under 
the statute. 

Under the facts in this case, we hold that 42 acres (26 acres sold, 
5 acres in roads and walks and 11 acres for future use) are exempt. 
The remaining 70 acres are subject to taxation. 

The building, which is used for administrative purposes and a care- 
taker’s residence, is also exempt from taxation. 
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LYNDHURST vs. BERGEN COUNTY BOARD OF TAXATION 
PARK RIDGE vs. SAME 


(State Board of Tax Appeals, Feb. 20, 1934) 
Property owned by taxing districts—Exemption 
In the matter of the applications for the cancellation of tax assess- 
ments for the year 1933 on property situate in the Township of Lynd- 
hurst and Borough of Park Ridge, County of Bergen and State of New 
Jersey. 
For Appellants, Mr. Richard A. Ashton. 


WEAVER, President: The Bergen County Board of Taxation 
added to the tax lists of the respective taxing districts for the year 1933 
eight tracts of land in the Township of Lyndhurst and nine tracts in the 
Borough of Park Ridge. On the assessment date all of these lands were 
in the ownership of the taxing districts in which they were located. They 
were not in public use. 

The taxing districts contend that the assessments are illegal. The 
County Board justifies its action on the ground that the lands were not 
used for public purposes, and are therefore assessable under a strict 
application of Section 203 (subdivision 2) of the General Tax Act, as 
amended by Chapter 372, Laws of 1931. 

The portion of subdivision 2, supra, exempting from taxation “‘prop- 
erty of the respective counties, school districts and taxing districts, when 
located therein and used for public purposes,” was declared invalid by the 
Court of Errors and Appeals in the case of Jersey City v. Blum, Tax 
Collector, et al, 127 Atl. 214. Under the case of Teaneck Township v. 


State Board of Tax Appeals, et al, 164 Atl. 895, the lands assessed are 
not subject to taxation. 


The assessments are cancelled. 





YOUNG WOMEN’S CHRISTIAN ASS’N v. MOUNT HOLLY 


(State Board of Tax Appeals, Feb. 20, 1934) 
Taxation—Exemption of property used for charitable purposes 
In the matter of the application for the cancellation of the tax assess- 
ment for the year 1933 on property situate in the Township of Mount 
Holly, County of Burlington and State of New Jersey. 
For Appellant, Jay B. Tomlinson, Esq. 
For Respondent, Herbert S. Killie, Esq. 


WEAVER, President: The Young Women’s Christian Association 
of Mount Holly is incorporated under “An Act to Incorporate Associa- 
tions not for Pecuniary Profit” approved April 28, 1898. On October 
I, 1932, it was the owner in fee of real and personal property at 19 Main 
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Street, Mount Holly, assessed by the Township for the year 1933. On 
appeal to the Burlington County Board of Taxation, the assessment 
was affirmed. 

The Association claims exemption under Section 203, subdivision 4, 
General Tax Act, Revision of 1918, as amended by Chapter 372, P. L. 
1931. The respondent contends that the exemption should not be allowed 
because the property in question contains a dining room, in which meals 
are served to the general public at stipulated prices, and because certain 
rooms in the building are rented. 

The proofs establish that the appellant is incorporated “to promote 
the welfare spiritually, mentally, socially and physically of the young 
women of Mount Holly and vicinity”; that the corporation has been the 
owner in fee simple of the premises since 1921; that the property is con- 
ducted as a home for young women and has a dining room where meals 
are served to members and the general public; and that three bedrooms 
are rented to members and two are occupied gratis by women employes 
of the corporation in lieu of compensation for services rendered in the 
operation of the building. 

The dining room at times is used for meetings of the Young Women’s 
Club and other public and semi-public organizations, for which no charge 
is made other than the charge for the food sold. The entire revenue 
received from the dining room and from rental of the bedrooms is used 
for the maintenance of this building and another building owned by the 
corporation in the rear of the premises assessed, fronting on Paxon 
Street, in which all social, religious and ordinary meetings of the organiza- 
tion are held. The building is conducted without intent of profit and all 
revenues derived therefrom are used exclusively for charitable purposes. 
The revenues are insufficient to pay the operating expenses of the cor- 
poration, and annual deficits are made up by dues and contributions. 

The corporation extends its facilities to transient women at Mount 
Holly, regardless of whether such women are members of the Young 
Women’s Christian Association and their ability to pay. From time to 
time, at the request of public officials concerned with law enforcement, 
women are sheltered and fed without compensation. A number of the 
poor of Mount Holly are furnished free meals by the organization. 

This case is governed by the decision of the Supreme Court in Young 
Women’s Christian Association of Harvey Cedars v. Pelham, Collector, 
153 Atl. 397; affirmed 158 Atl. 544, and the case of Young Women’s 
Christian Association of Philadelphia v. Lippincott, 153 Atl. 26r. 

The mere fact that income is derived from the operation of the 
building does not exclude the corporation from the exemption allowed 
by statute, as the statute contemplates that income may be derived from 
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such buildings. The act creating the exemption makes the following 
proviso: 

‘* * * provided, however, in case of all the foregoing, that said 
buildings, or the lands on which they stand, or the associations, corpora- 
tions or institutions using and occupying the same as aforesaid, are not 
conducted for profit, except that the exemption of the buildings and lands 
used for charitable, benevolent or religious purposes shall extend to cases 
where the charitable, benevolent or religious work therein carried on is 
supported partly by fees and charges received from or on behalf of bene- 
ficiaries using or occupying the said building; provided, the building is 
wholly controlled by and the entire income therefrom is used for said 
charitable, benevolent or religious purposes; * * *.” 


The statute also exempts the personal property in the building, if 
used for the purposes of the charitable organization. 

The action of the Burlington County Board of Taxation is reversed 
and the assessments are ordered cancelled. 





VULCAN WHEELS. INC., vs. STATE TAX COMMISSIONER 


(State Board of Tax Appeals, Feb. 20, 1934) 


Corporation franchise tax—Reduction of stock outstanding not effective until 
certificate filed with Secretary of State 


In the matter of an application for review of an assessment of State 
franchise tax for the year 1933. 

For Appellant, Reed & Reynolds, Esq., by Robert D. Reynolds, Esq. 

For Respondent, William A. Stevens, Attorney General, by John 
Solan, Esq. 

WEAVER, President: This appeal concerns a franchise tax levied 
for the year 1933 against Vulcan Wheels, Inc., a corporation organized 
under the General Corporation Act of this State, pursuant to the Act of 
1884, as amended by Chapter 98, P. L. 1932. 

On December 29, 1932, the appellant had issued and outstanding 
21,700 shares of authorized capital stock. At a meeting of a Board of 
the Directors held on that date, all issued and outstanding shares of capi- 
tal stock were presented by the holders with a consent that the stock be 
cancelled and that 100 shares of capital stock be issued instead. For the 
purpose of reducing the number of shares issued and outstanding, the 
21,700 shares of the issued stock were surrendered and 100 new shares 
were issued in lieu of the surrendered shares. The capital of the com- 
pany was not disturbed. 

The franchise tax was levied upon the basis of 21,700 shares of 
authorized capital stock issued and outstanding on January 1, 1933. The 
appellant contends it had only 100 shares issued and outstanding on that 
date and that the tax should be calculated accordingly. 
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The Tax Commissioner claims that the reduction of the capital 
stock was not in accordance with the requirements of the statute and 
that, for purposes of taxation, the 21,700 shares of capital stock have 
not been retired. 
Section 1 of the Franchise Tax Act, as amended by P. L. 1932, page 
168, provides that: 


“* * * any shares of stock either fully paid or partially paid in cash 
or by property purchased, whether issued or otherwise shall be deemed to 
be shares of stock issued and outstanding until such shares of (or) any 
substitute therefor shall have been retired and actually cancelled ;* * *.” 


Section 27 of the Corporation Act, as amended by Chapter 220, 
P. L. 1931, provides that: 


“Every corporation organized under this Act * * * may * * * 
change the number of its outstanding shares of any class of stock into 
a different number of shares of said class * * * in the manner follow- 
ing: * * * if two-thirds in interest of each class of the stockholders 
having voting powers shall vote in favor of such * * * change or altera- 
tion, the corporation shall make a certificate thereof * * * and such cer- 
tificate shall be filed in the office of the Secretary of State, and upon the 
filing of the same, the certificate of incorporation shall be deemed to be 
amended accordingly; * * * the certificate of the Secretary of State 
that such certificate has been filed in his office shall be taken and accepted 


as evidence of such * * * change or alteration in all courts and places; 
xe *” 


Appellant has not complied with the provisions of this section in 
that it did not make a certificate and did not file such a certificate in the 
office of the Secretary of State. 

Section 29 of the Corporation Act, as amended by P. L. 1932, page 
30, provides the specific method by which decreases of capital stock or 
capital may be effected by retiring or reducing any class of stock. Sec- 
tion 30 of the Corporation Act, as amended by P. L. 1930, page 376, 
provides that the directors of a corporation shall not “reduce its capital 
stock except as authorized by law.” 


In the case of Knickerbocker Importation Co. v. State Board of 
Assessors, et al, 74 N. J. L. 583; 65 Atl. 913, the Court of Errors and 
Appeals held that : 


“Irrespective of the prohibitions contained in section 30 of the cor- 
poration act the creation by the Legislature of a precise method by which, 
under certain conditions, stock may be retired and cancelled, is a clear 
expression of an intention that such corporation shall accomplish this 
same result in no other way.” 
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The Court further held that: 


“Stock once issued is and remains outstanding until retired and can- 
celled by the method provided by statute for the retirement and cancella- 
tion of capital stock; and the words ‘retirement’ and ‘cancellation,’ wher- 
ever used in the franchise tax act or in the amendment of that act in the 
Laws of 1906 to which we have been referred (P. L. 1906, page 31), must 
be interpreted to mean permanent retirement and actual cancellation by 
the method and in full compliance with the provisions of the statute.” 


The appellant has not complied with the provisions of the statute, 
and its attempted reduction of its shares is ineffective to avoid taxation 
for 1933. 

The action of the Tax Commissioner is affirmed and the appeal! is 
dismissed. 





VOLUPTE, INC., vs. LINDEN 


(State Board of Tax Appeals, Feb. 20, 1934) 


Corporation property not owned on assessing date although contracted for not 
Assessable 


In the matter of an application to reduce an assessment upon per- 
sonal property in the City of Linden, County of Union and State of 
New Jersey. 

For Appellant, John J. Stamler, Esq. 

For Respondent, Philip Cohen, Esq. 


WEAVER, President: Volupte, Inc., the appellant in this case, was 
assessed for real and personal property in the City of Linden for the 
year 1933. The Union County Board of Taxation affirmed the assess- 
ment, from which action an appeal was filed with this Board. The real 
estate assessment was adjusted by consent of counsel, and judgment was 
entered accordingly. The personal property assessment, in the sum of 
$23,000 remains for disposition by the Board. 

The personal property assessed to the appellant was formerly owned 
by Superior Products Corporation, which was declared insolvent in July, 
1932, by an order of the Court of Chancery of this State. Mr. Abe J. 
David was appointed Receiver and on August 16, 1932, an order was 
entered in the Court of Chancery, directing him to accept the offer of 
one Fred Spitalny for the assets (including the personal property as- 
sessed) of the Superior Products Corporation and to deliver a bill of 
sale therefor. Prior to the entry by the Court of Chancery of an order 
confirming this sale, a petition in bankruptcy was filed in the United 
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States District Court against the Superior Products Corporation and the 
Receiver was restrained from turning over the assets to the bidder. How- 
ever, on October 14, 1932, the Receiver executed and delivered a bill of 
sale to Fred Spitalny, which included the personal property assessed 
against appellant. 

In September, 1932, the appellant, Volupte, Inc., was incorporated 
and after Fred Spitalny obtained title on October 14, 1932, under the 
bill of sale, he conveyed all the property acquired by him to this corporation. 


The appellant claims that on October 1, 1932, it was not the owner 
of any personal property other than $6,000 in cash, representing pay- 
ment for a portion of its capital stock, and that the action of the assessor 
in assessing against it the personal property purchased from Spitalny 
subsequent to the assessment date was improper. 


The respondent claims that the order entered by the Court of Chan- 
cery directing conveyance of the personal property was equivalent to a 
bill of sale, and that Spitalny, having incorporated the appellant corpora- 
tion, they were one and the same. 


Section 202, General Tax Act, Revision 1918, expressly provides that: 


“All property shall be assessed to the owners thereof with reference 
to the amount owned on the first day of October in each year, and the 
persons so assessed for personal property shall be personally liable for 
the taxes thereon.” 


The testimony is clear that the only property owned by the appellant 
on the assessing date, October 1 1932, was $6,000 in cash. The corpora- 
tion cannot be taxed for personal property which it did not own on the 
assessing date. See State, Charles B. Broeck, et al, Prosecutors v. Mayor 
and Aldermen of Jersey City, 44 N. J. L. 156. 

The owner of personal property on the assessing date is liable for the 
tax thereon and a subsequent severance of ownership or the absolute 
destruction of the property does not relieve a person so assessed from 
personal liability for the tax. See Hahn, et al, v. State Board of Taxes 
and Assessment, 147 Atl. 724. 

The personal property assessment is reduced to the sum of $6,000, 
and the remaining assessment is cancelled as against Volupte, Inc. 
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WOODBRIDGE vs. ROMAN CATHOLIC DIOCESE OF NEWARK 


(State Board of Tax Appeals, Feb. 20, 1934) 
Cemetery Association lands necessary for immediate future use exempt 


In the matter of the appeal from the action of the Middlesex County 
Board of Taxation exempting from taxation the property of the respon- 
dent in the Township of Woodbridge, County of Middlesex and State 
of New Jersey. 

For Appellant, Henry St. C. Lavin, Esq. 

For Respondent, Thomas J. Stanton, Esq. 


WEAVER, President: The property here in dispute consists of a 
cemetery containing approximately 88 acres of land, and buildings for 
cemetery purposes, situate in the Township of Woodbridge and owned 
by the Roman Catholic Diocese of Newark. The Board of Assessors of 
the Township for taxation for the year 1933 placed a valuation of $8,180 
upon the land and $2,500 upon the improvements. The action of the 
Middlesex County Board of Taxation cancelling the assessments is be- 
fore us for review, on appeal of the Township of Woodbridge. 

The respondent is a religious corporation, organized under Sections 
45-D and 45-E of the Religious Societies Act, 3 C. S. 4328. By Section 
45-F of the aforesaid act, it is permitted to acquire and hold cemeteries 
in any place or places in the Diocese. The respondent acquired title to 
the cemetery property in 1931. The entire tract of land has been cleared, 
graded, fenced, supplied with city water, laid out in lots and plots and 
dedicated to cemetery use. The buildings, which were remodeled and 
renovated, consist of a cemetery office and superintendent’s quarters, and 
a stable for horses and equipment. Permanent roads cover about 19 
acres of the cemetery; walks cover about Io acres. The improvements 
were made at a cost of approximately $125,000. 

It has been admitted by the Township that all of the Catholic ceme- 
teries in Plainfield and Westfield are filled and that the cemetery was 
designed to take care of the Catholic parishes in the entire area of Plain- 
field and Westfield. The testimony shows that the respondent was unable 
to obtain land for cemetery purposes in the nearby townships of the 
Diocese and that this cemetery was provided to take care of about three 
counties. 

Since 1931, when the Diocese obtained title to the cemetery, about 
twenty acres have been sold for burial purposes, the sales being made in 
all parts of the cemetery. About three acres have been set aside for the 
burial of the poor, and will not be sold. Interments are being made at 
an estimated rate of one thousand per year. It has been admitted by the 
township that there is a present need for this cemetery for the entire 
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Diocese, and that, based on the rate of previous interments, the cemetery 
will be rapidly filled. 
The appellant contends that only that portion of the cemetery actually 
used or necessary for immediate future use is exempt from taxation. 
The Supreme Court in the case of State, Mayor and Common Coun- 
cil of the City of Hoboken, Prosecutors, v. Inhabitants of the Township 
of North Bergen, 43 N. J. L., page 146, held that: 


“It is, however, contended that the exemption under the general 
law extends only to the land actually used for burial purposes, and that 
arable land within the boundaries of a cemetery although adjoining the 
part occupied by graves, is liable to taxation. 

“Such construction of the general act is too narrow. The space 
required for burial purposes constantly increases, and a reasonable quan- 
tity of land for future occupancy should be provided. Land acquired 
for such purpose is not taxable. Seventeen acres is not an unreasonable 
quantity of land for a cemetery in the vicinity of the city of Hoboken.” 


The Board is of the opinion that all of the respondent’s lands not 
actually used for cemetery purposes are necessary for immediate future 
needs and are therefore exempt from taxation. See West Ridgelawn 
Cemetery v. City of Clifton, 160 Atl. 534; Fairview Heights Cemetery 
Co. v. Fay, ror Atl. 405. 

The buildings on the premises are necessary for cemetery use and 
are likewise exempt. 

The action of the Middlesex County Board of Taxation in cancelling 
the assessments on land and improvements is affirmed. 





DWIGHT SCHOOL vs. ENGLEWOOD 


(State Board of Tax Appeals, Feb. 27, 1934) 
Corporation not for pecuniary profit—Claim for exemption denied 

In the matter of the application for cancellation of the tax assess- 
ment for the year 1933 on property situate in the City of Englewood, 
County of Bergen and State of New Jersey. Action of County Board 
affirmed. 

For Appellant, Messrs. Hulst & Mowry. 

For Respondent, F. Hamilton Reeve, Esq. 


WEAVER, President: The Dwight School of Englewood, New 
Jersey, was incorporated under an act entitled, “An Act to Incorporate 
Associations not for Pecuniary Profit,” approved April 21, 1898. The 
purpose of its incorporation was to take over the Dwight School for 
Girls in Englewood, a privately owned institution in which girls could 
obtain a preparatory or general education. The minutes of the Board 
of Trustees disclose that when the property and management of the school 
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was assumed by the appellant, it was agreed that the school “might be 
continued along and according to the ideals so firmly established * * * 
in the maintenance of a desirable private school for girls * * *." The 
school is still operated as an exclusive private school. 

The corporation is the owner, in fee simple, of lands and buildings 
situate in the City of Englewood, upon which the Board of Assessors 
made three separate assessments for taxation for the year 1933. The 
assessments were affirmed by the Bergen County Board of Taxation. 

The appellant claims that the buildings are used exclusively for 
school purposes, that the school is not conducted for profit, and that by 
reason of the form of certificate of incorporation, the property, real and 
personal, is exempt from taxation under Section 203, subdivision 4 of 
the General Tax Act, Revision of 1918, as amended by Chapter 372, 
P. L. 1931. The respondent claims that the school is an exclusive private 
school, operated on the same basis as schools conducted for profit, and 
that it is not within the purview of the exemption allowed by statute. 

The evidence establishes that tuition fees of $200 to $500 per year 
are charged for day scholars and that the maximum rate for boarding 
school pupils is $1,500. On the assessing date there was an enrollment 
of two hundred and thirty pupils, and thirty-two teachers, an average 
of one teacher for every seven pupils. In addition there were twelve 
employes whose duties in and about the school were not disclosed by the 
testimony. Less than half of the pupils reside in the City of Englewood, 
the remainder coming from other places in and out of the State. The 
rate of tuition precludes the general public from membership in the student 
body. The Board of Trustees has exclusive authority to set up standards 
for pupils. The salaries of the faculty compare favorably with salaries 
paid in schools conducted for profit. The receipts from tuition under the 
corporation management have been in excess of the operating expenses, 
and the surplus each year has been added to the capital fund. 

The Board of Trustees has power in its discretion at any time to 
terminate the operation of the school and sell the property, and from 
the proceeds to establish another school at a place of its selection, or to 
endow scholarships for such pupils as the Board may select. A large 
sum of money is spent each year for advertising the advantages of the 
school, for the purpose of seeking out-of-town pupils. 

The school pays annuities of $800 each to two former teachers, which 
payment is mandatory, and for which no service was rendered to the 
school during the year 1932. The payment of these annuities was one of 
the conditions under which the Board of Trustees took over the school 
from private ownership. Two of the Trustees are teachers and receive 
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alaries as such teachers; one in addition to salary receives board and 
lodging at the school. 

The Board is of the opinion that this school is not a charitable or 
philanthropic institution and that it does not meet the requirements de- 
termined by our courts for exemption from taxation. The facts of this 
case bring it squarely within the case of Carteret Academy vs. State 
Board of Taxes and Assessment, 102 N. J. L. 525; 133 Atl. 886; affirmed 
104 N. J. L. 165; 138 Atl. gig. 

The claim for exemption is denied, and the action of the Bergen 
County Board of Taxation is affirmed. 


TENAFLY vs. MISSIONARY OF FRANCISCAN SISTERS 





(State Board of Tax Appeals, Mar. 6, 1934) 

In the matter of the appeal from the action of the Bergen County 
Board of Taxation, exempting from taxation property in the Borough 
of Tenafly, County of Bergen and State of New Jersey. 

For Appellant, Abram A. Lebson, Esq. 

For Respondent, William Breslin, Esq. 


WEAVER President: The only matters left for adjustment in 
this case are the amount of land necessary for the fair enjoyment of 
the buildings, and the value of the remaining land. 

We find that 9.19 acres should be set aside for the fair enjoyment 
of the buildings, and that the land not entitled to exemption has a 
value of $21,000. 

Should either party be dissatisfied with these findings and sue out 
a writ, more detailed reasons will be prepared to fortify the above con- 


clusions. 





HACKENSACK vs. B. P. O. E. NO. 638 


(State Board of Tax Appeals, Feb. 27, 1934) 
Taxation—Corporation not organized exclusively for charitable purposes 
In the matter of the appeal from the action of the Bergen County 
Board of Taxation exempting from taxation property in the City of 
Hackensack, County of Bergen and State of New Jersey. Reversed. 
For Appellant, Donald M. Waesche, Esq. 
For Respondent, Arnold Hart, Esq. 


WEAVER, President: This appeal concerns two separate as- 
sessments, one upon a tract of land with a building and personal prop- 
erty, assessed as Block 415, Lot 17, on the assessment map of the City 
of Hackensack, and the other upon a vacant lot in the rear of these 
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premises, known as Block 415, Lot 17-A. Both properties are owned by 
Benevolent and Protective Order of Elks No. 658. 

For the year 1933 the Board of Assessors of Hackensack placed the 
following valuations upon the first mentioned tract : 


OS ee eee eee $6,735 
Improvements ........... 91,790 
Personal Property ....... 1,200 

$99,725 


The vacant lot was valued at $2,700. 


On appeal the Bergen County Board of Taxation cancelled both 
assessments, holding that the property was exempt from taxation. The 
judgment of that Board is now before us for review. 

The respondent was organized for the following purposes: 

First: For the rendering of assistance to members of the Benevo- 
lent and Protective Order of Elks when sick and in distress, and for such 
benevolent and charitable purposes as are prescribed by the laws of the 
Grand Lodge of the Benevolent and Protective Order of Elks and the 
laws of Hackensack Lodge No. 658 of the same. 

Second: To promote physical culture and sociability among its 
members and to engage in athletic amusements. 

Third: To acquire by purchase, lease, exchange, hire or other- 
wise, lands and any interest therein, to erect and construct houses, 
buildings or works of every description on any lands of the said cor- 
poration, or upon any other lands and to rebuild, enlarge, alter and 
improve existing houses, buildings or works thereon and generally to 
deal with and improve the property of said corporation; to sell, lease, 
let, mortgage or otherwise dispose of the lands, houses, buildings and 
other property of said corporation; to undertake or direct the manage- 
ment and sale of the property, buildings and lands of said corporation 
and to do all things that may be necessary for the profit and enjoy- 
ment of the same. 

Fourth: To conduct and maintain club quarters in any build- 
ings, upon any property of the said corporation, wherein and where- 
upon the members of said corporation may engage in any and all 
athletic and other games and pastimes. 

Fifth: The accumulation of a fund by the payment of dues by 
members or otherwise, for the purpose of carrying out the objects 
hereinbefore stated. 

The first floor of the building contains a grill, bowling alley, 
kitchen and bar. The second floor contains a lounge, a large restau- 
rant, a small dining room and a cloak room. A lodge room, ante 
room, and a banquet hall are located on the third floor. The fourth 
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floor contains six sleeping rooms, which are rented to members of the 
order at the rate of $25 per month. The lodge room is used for meet- 
ings of the order and the banquet hall for social events. No part of 
the building had been leased during the year 1932 and the entire build- 
ing is used for the enjoyment and pleasure of the members of the 
lodge. 

The charities prescribed by the laws of the Grand Lodge include 
the furnishing of clothing for the poor, the buying of food, collecting 
of Christmas baskets for the needy and the burial of poor members 
of the order. Other charities performed by the lodge are the relief of 
its members and their families, and supplying medical attention and 
care for crippled children. All moneys received and profits made by 
the order go into a general fund, which, after payment of overhead 
and operation costs, is used for charitable purposes. The money used 
for Christmas charity and crippled children is raised by social events 
and contributions, and is retained in a special fund. 

The vacant lot in the rear of the premises on which the building 
stands is used for parking purposes by members of the order. 

The association claims that its property is exempt from taxation 
because it is used for charitable purposes. The City claims that the 
respondent does not come within the purview of Section 203, sub- 
division 4 of the General Tax Act, as amended by P. L. 1931, p. 904, 
and that its property is subject to taxation. This section provides 
for the exemption of: 

“* * * all buildings actually and exclusively used in the work of 
associations and corporations organized exclusively for the moral and 


mental improvement of men, women and children, or for religious, 
charitable or hospital purposes, or for one or more of such purposes ; 


** *Y 

To be entitled to exemption under this section, it is necessary: first, 
that the association or corporation be organized exclusively for the moral 
and mental improvement of men, women and children, or for religious, 
charitable or hospital purposes, or for one or more of such purposes; 
second, that the buildings be actually and exclusively used in the work 
of the association. 

Undoubtedly the respondent is not organized exclusively for charit- 
able purposes. An association organized for benevolent purposes for 
its members does not come within the purview of the statute. The 
Promotion of physical culture and sociability is not within the statute. 
The purchase, sale or rental of real estate is not a charitable enter- 
prise, nor is the maintenance of club quarters. As the respondent is 
organized for these purposes among others, it cannot claim that it is 
organized exclusively for charitable purposes. 
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The association is organized primarily for social purposes, and 
its charitable purposes are merely incidental to its social functions, 
It has been held that an association partly social and partly benevyo- 
lent in character cannot be said to be organized exclusively for beney- 
olent purposes. Washington Camp No. 23 vs. Board of Equalization 
of Taxes of New Jersey, 87 N. J. L. 53; 93 Atl. 856. 

As the association has failed to meet the first requirement of the 
statute, the use of its building is immaterial. The exemption cannot 
be allowed under the statute. 

The action of the Bergen County Board of Taxation is reversed 
and the assessments as made are restored to the roll. 





CURRENT DECISIONS 


Digests of and Comments Upon Important Current Decisions of the 
New Jersey Courts. Selected and Comptled by—Maurice C. Bricapier. 
(Nore.—The average practitioner at the bar, desirous of keeping abreast of the 
constant changes, modifications and distinctions made in the case law of this State, 
is confronted with the necessity of wading through hundreds of reported decisions, 
the majority of which are merely declaratory of already well established principles. 
It is the aim of this department to call attention to only such decisions as enunciate 
a new principle or rule for this jurisdiction or which qualify, modify, distinguish or 
overrule an existing precedent in the case law.—Ep.) 
NEGLIGENCE—Subdividing Causes of Action. 

As a result of personal injuries suffered by plaintiff, claimed to have 
been occasioned by the negligent operation of a motor vehicle by de- 
fendant, plaintiff brought two actions in the District Court, in each of 
which she demanded damages of $500. In one she sought damages for 
body injuries with resulting pain and mental anguish; in the other damages 
to compensate her for medical services, medicines and loss of income 
from her usual occupation. Motion to dismiss suits was made at trial 
on the ground that both represented but one cause of action and exceeded 
the jurisdictional limit of the District Court. Trial Court denied the 
motion. On appeal, Court of Errors and Appeals, held, reversed : Smith 
v. Red Top Taxicab Corp., 111 N. J. L. 439. There is but one cause of 
action, the trespass to person. The other damages sought did not result 
directly to property from the negligent act but were losses proximately 
flowing from the personal injuries. The gravamen of the action 1s tres- 
pass to person and not trespass to goods. Ochs v. Public Service Rail- 
way Co., 81 N. J. L. 661, distinguished. Where negligent act directly 
results in injury to person and also in injury to property which does not 
proximately flow from personal injury, the negligent act gives rise to 
two separate and distinct causes of Action. Held, a single cause of action, 
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including actions ex delicto, cannot be subdivided into several claims and 
separate actions maintained thereon. 


NEGLIGENCE—Duty Owed Licensee or Trespasser. 

Property constituting family residence was owned by wife. Son 
acting as father’s agent, backed father’s car out of garage into driveway 
on property and ran into ladder, which plaintiff had placed on the drive- 
way while engaged in painting house on neighboring lot, causing plaintiff 
who was standing thereon, to fall and receive injuries. Plaintiff sued 
father for negligence of his agent. Plaintiff concededly was not an invitee 
upon the property of the defendant’s wife. At best, plaintiff was either 
a licensee or a trespasser. Trial Court charged the jury that even if 
plaintiff was a licensee or trespasser, defendant and his agent owed the 
plaintiff the duty of exercising reasonable care, since they were not the 
owners of the property. On appeal, Court of Errors and Appeals, held, 
reversed: Sohn v. Katz, 112 N. J. L. 106. The husband of the owner of 
the family residence residing there with his wife and family in usual 
domestic intimacy, is not a mere licensee. He is an occupant of the prop- 
erty, subject to his wife’s title and right of possession and as such owes 
no greater duty to a licensee or trespasser than the owner, namely, to 
abstain from acts wilfully injurious. He owes no duty of care to a licensee 
or trespasser. 


NecLIGENCE—Luability of Charitable Institutions. 

Plaintiff was injured upon public highway by alleged negligent opera- 
tion of automobile belonging and operated by servant of the defendant, 
an incorporated church. Motion made for directed verdict for defendant 
because it was a charitable institution and not liable for torts of its 
servants. Motion denied by trial Judge. On appeal, Court of Errors and 
Appeals, held, affirmed: Simmons v. Wiley M. E. Church, 112 N. J. L. 
129. Public policy forbids a charitable institution from being held an- 
swerable for the negligent or wrongful acts of its servants, agents or 
employees causing injury to a direct beneficiary of its charitable con- 
tributions in order to avoid a diversion of trust funds from the direct 
object of their charitable donor to the payment of damages for the negli- 
gence of the charity’s servants where the injured person participates in 
the charity’s bounty. But no charitable institution is entitled to such 
immunity with respect to persons unconcerned in and unrelated to the 
charity, following the New York rule of Schloendorf v. Society of New 
York Hospital, 211 N. Y. 125. D’Amato v. Orange Memoral Hospital, 
lor N. J. L. 61, distinguished. Even if patient injured in hospital is a 
paying patient, he is directly receiving the benefit of the charity and 
cannot recover, since payment in such cases goes to general fund to 
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maintain charity. Boeckel v. Orange Memorial Hospital, 108 N. J. L. 453, 
distinguished; mother, who was injured in hospital while visiting her 
daughter, a patient therein, held to be a beneficiary of the institution in 
that she was afforded an opportunity of attendance with daughter and 
hence could not recover for negligent injury. 


Deatu Act—Limitation Period. 


Plaintiff’s testator was injured by defendant’s negligence on January 
12th, 1927, and died therefrom on July 3rd, 1930, over three years later, 
The death action was instituted June 29th, 1932, within two years after 
testator’s death. On motion of defendant, Court struck complaint on 
the ground that action was barred under the provisions of Death Act. 
On appeal, Court of Errors and Appeals, held, affirmed. Knabe v. Hudson 
Bus Transportation Co., 111 N. J. L. 333. Held, that under Death Act, 
action can be maintained only when deceased could have maintained an 
action for the wrongful injury at the time of his death. Deceased could 
not have done so on July 3, 1930, since the action for personal injury 
would have been barred by the two year provision of the Statute of 
Limitations. Coulter Adm. v. N. J. Pulverizing Co., 11 N. J. Misc. R. 5 
(Supreme Court) followed. While the Death Act creates a cause of 
action which did not exist at common law, and while the action is vested 
under the Statute in the beneficiaries, it is conditioned by the Statute upon 
the deceased having a cause of action for the wrongful injury himself 
at the time of his death. 


NEGLIGENCE—Duty to Remove Snow or Ice from Sidewalk. 

Plaintiff was non-suited upon counsel’s opening to jury which con- 
tained an offer to prove that plaintiff suffered an injury by falling on an 
icy pavement; that about a week or two before the fall, the defendant, 
owner of adjoining premises, had caused the snow to be removed from 
the sidewalk and placed upon his lawn; that a change in weather caused 
snow to melt and to trickle across the sidewalk; that colder weather froze 
the water on the sidewalk into ice causing the plaintiff to fall and break 
her leg. Counsel in his opening did not point out any act of negligence 
committed by defendant, nor did he refer to his complaint which did 
contain allegations of negligence. On Appeal to Court of Errors and 
Appeals, held, affirmed. Taggart v. Bouldin, 111 N. J, L. 464. Since 
counsel did not state any act of negligence and did not state he intended 
to prove allegations set out in complaint, he is deemed to have waived 
reliance upon facts pleaded in complaint. Aul v. Lee, 84 N. J. L. 155; 
overruled. The mere removal of snow from sidewalk, which is placed 
upon one’s own property and upon melting collects upon the sidewalk 
and subsequently congeals into ice is not an act of negligence. There is 
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no duty to remove the snow at common law. No duty arises by statutory 


enactment. 


LANDLORD AND TENANT—Duty of Landlord in Demised Premises. 

Landlord promised tenant to make repairs in premises already de- 
mised to tenant. There was no covenant to make repairs and the promise 
of landlord was not supported by a valuable consideration. Landlord 
failed to make repairs and tenant was injured. In suit by tenant against 
landlord to recover, Court of Errors and Appeals held, in Peterson v. 
Zaremba, 110 N. J. L. 529. Landlord liable if injury occurred within 
reasonable time after promise made by landlord. Held, in the absence 
of express agreement supported by a valuable consideration, landlord is 
under no duty to make repairs in premises demised to tenant. But when 
landlord makes promise, though gratuitous, to make repairs, duty is trans- 
ferred to landlord for such reasonable time as is necessary to fulfill prom- 
ise. After lapse of reasonable time, there is no duty upon landlord. 
Reasonableness of time is a question of act for the jury. 


PROBATE PROCEDURE—Satisfaction of Judgment against Decedent’s Estate. 

Plaintiff recovered judgment in Circuit Court against defendants as 
executors of deceased after claim filed by plaintiff with executors had 
been rejected. Execution issued upon said judgment and levy made on 
real estate constituting part of decedent’s estate. Circuit Court made an 
order setting aside execution and levy. On appeal to the Court of Errors 
and Appeals, held, affirmed. Donahue v. Casabianca, 112 N. J. L. 158. 
Section 1 of “An Act Concerning Judgments” (3 Comp. Stat., p. 2955) 
provides that no real estate of deceased shall be sold or affected by judg- 
ment or execution against executors or administrators. Reduction of 
disputed claim against estate to judgment has same status as claim which 
has been admitted by executor as valid. Both under Section 81 of 
Orphan’s Court Act are liens upon real estate of deceased for one year 
and thereafter, until lands are acquired by bona fide purchaser. Lien 
enforceable by a suit in Chancery. 


Contracts—Discharge in Bankruptcy. 

Plaintiff sued defendant to recover deficiency after foreclosure sale 
upon mortgage bond. Defendant answered setting up discharge in bank- 
ruptey and inclusion of liability in schedule of debts in bankruptcy pro- 
ceeding. Chief Justice Gummere struck answer. On appeal, Court of 
Errors and Appeals, held, reversed. Vanderbilt v. Lauer, 112 N. J. L. 
143. The holder of a bond, secured by a mortgage, both executed by one 
who subsequently files a petition in bankruptcy, stands in the relation of 
a secured creditor of the bankrupt, and has a provable debt against the 
bankrupt estate, whether payable or not at the time of the filing of the 
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petition, and it is immaterial that the value of the mortgage security was 
then undetermined. City Hall Bldg. & Loan Ass'n. v. Star Corp., 110 
N. J. L. 570, followed. 


EvipENCE—Compelling Expert to Testify. 

Plaintiff, a practicing physician gave expert testimony at a trial upon 
defendant’s promise to compensate him for same. In plaintiff’s suit for 
same, defense contended contract was void because of public policy. On 
appeal to Court of Errors and Appeals, judgment for plaintiff, held, 
affirmed. Stanton v. Rushmore, 112 N. J. L. 115. An expert cannot be 
compelled to give expert testimony in response to a subpoena. He can 
only be compelled to give evidence as to actual facts of litigation wit- 
nessed by him to the same extent as a lay witness. An agreement to 
compensate an expert for expert testimony is hence not void as against 
public policy. 


PRACTICE AND PLEADING AT LAw—Set Off. 

Commissioner of Banking and Insurance took over bank liquidation. 
Among assets, he found defendant’s note and started suit for its collec- 
tion. The defendant filed a counter-claim setting off deposits in said bank 
assigned to the defendant by the depositors after the bank had been taken 
over by the Commissioner. The Court struck out the counterclaim and 
entered judgment for the plaintiff. On appeal, Court of Errors and Ap- 
peals, Held, affirmed. Singac Trust Co. v. Totowa Lumber &c. Co., 112 
N. J. L. 99. The right of set off against an insolvent bank is governed 
by the state of facts existing at the time of insolvency and not by condi- 
tions created thereafter. A debtor of the bank will not be permitted to 
set off against the debt a claim to a deposit assigned to him after its in- 
solvency. Federal rule adopted. 


PRACTICE AND PLEADING AT Law—Suit for Deficiency on Mortgage Bond. 

Plaintiff sued defendant on mortgage bond for deficiency but did not 
aver in complaint that a notice of intention to bring the action had been 
filed previously to the issue of the summons. The Circuit Court, on 
motion, struck out the complaint for this reason. Plaintiff then asked 
leave to amend his complaint by adding an averment of the filing, which 
the Circuit Court refused as the Statute of Limitations had then run. On 
appeal, Court of Errors and Appeals, held, reversed. South Broad Bldg. 
& Loan Ass'n. v. Brunetto, 112 N. J. L. 79. When a cause of action is 
created by, or arises out of a Statute, compliance with the conditions set 
forth in the Statute must be properly averred in the complaint. Thus, 
under the Death Act, the complaint must aver that the action has been 
brought within the limitation period since the cause of action did not exist 
at common law but arises out of the Statute. A suit upon a bond is not 
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a cause of action arising out of the Statute, it is a cause of action which 
existed at common law. It is only the procedure that has been changed. 
Whereas here the Statute undertakes to impose a merely procedural con- 
dition upon a common law right of action, the question, if any, is whether 
the plaintiff has failed to comply with the condition and not whether he 
has pleaded such compliance; and it is for the defendant to set up non- 
compliance in defense. 


PRACTICE AND PLEADING AT LAw—A peal from Final Judgment. 


The plaintiff in one suit sued a corporation and three individuals. 
The first and second Count of the Complaint was directed against the cor- 
poration ; the third count was directed against the individuals. On motion, 
the trial Court struck out the third Count against the three individuals. 
An appeal was taken to the Court of Errors and Appeals from the Order 
striking the third count. Held, appeal dismissed. Hoffman Associates, 
Inc. v. Snook, 112 N. J. L. 68 Appeal lies only from final judgment not only 
as to all issues, but as to all parties. There is no final judgment where 
the Court strikes out one of the Counts until there has been a final dis- 
position as to the other Counts in the complaint. This is true even where 
the Count struck out is the only one involving the individual defendants. 


PRACTICE AND PLEADING AT Law—Requirement as to Affidavit of Merits. 


Plaintiff instituted suit against defendants in contract, in the Supreme 
Court. The Summons and Complaint called for the filing of an affidavit 
of merits and were served personally upon the defendants. The de- 
fendants served a notice of motion to strike the complaint because of its 
alleged insufficiency. The defendants assumed that the notice of motion 
relieved them from any obligation to file an affidavit of merits. Judg- 
ment was entered against the defendants because of their default in 
filing an affidavit of merits. On appeal, Court of Errors and Appeals, 
held, affirmed. Blum v. Jersey City Lumber Co., 112 N. J. L. 65. An 
affidavit of merits is not a pleading. Morris Plan Co. v. Lorber, 11 N. J. 
Misc. R. 67. The motion to strike is a substitute for the demurrer and 
is tantamount to a demurrer. Under the former practice, a demurrer to 
the complaint did not relieve the defendants of the necessity of filing an 
afidavit of merits, within ten days. The affidavit of merits is a pre- 
requisite to the right to maintain a defense, either on the facts or the law. 
Morris Plan Co. v. Lorber, 11 N. J. Misc. R. 67, approved ;—the de- 
fendant had demanded a bill of particulars from the plaintiff and claimed 
that until the bill was answered his time to file an affidavit of merits was 
postponed. Held, that the demand for a bill of particulars postponed 
the time within which the defendant could plead, but that the affidavit of 
merits was not a pleading and should have been filed within the ten days, 
notwithstanding the demand for a bill of particulars. 
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MortGaces—Constitutionality of Statute Affecting Deficiency Suits. 

The plaintiff sued the defendant on a mortgage bond for a deficiency 
arising upon a foreclosure sale. The answer rested upon Pamphlet Lays 
1933, Chapter 82, which provided that upon a suit for the deficiency a 


law on the bond the plaintiff shall be required to credit the defendant with | 


the fair market value of the mortgaged premises at the time of the sale. 


The bond was admittedly executed prior to the passage of the 1933 law. | 


On motion, the answer was struck for the reason that the Statute was 
unconstitutional, insofar as it related to a mortgage contract made prior 
to the passage of the Statute. On appeal, the Court of Errors and Ap 
peals, held, affirmed. Vanderbilt v. Brunton Piano Co., 111 N. J. L. 506. 
The provision contained in the Pamphlet Law 1933, Chapter 82, is u- 
constitutional as to mortgage bonds executed prior thereto, since it con- 
stitutes an impairment of the obligation of a pre-existing contract and 
is therefore in violation of the contract clause contained in Article 1, 
Sect. 10, Sub-div. 1, of the United States Constitution and in conflict with 
the contract clause contained in Article IV, Sect. 7, paragraph 3 of the 
Constitution of the State of New Jersey. Pamphlet Laws 1933. affects 
a right of the mortgagee and is not a change mefely in procedure. It 
reduces the sum recoverable under the law as provided at the time the 
contract was entered into. When the contract was entered into the mort- 
gagee was entitled to recover upon the bond such deficiency as resulted 
at the foreclosure sale and was not required to credit in the suit at law 
the fair market value of the premises. The Statute could under no cir- 
cumstances be saved as an emergency measure or as an exercise of police 
power, since it contains no limitation as to a time period during which 
it is to be effective. The Court approved, however, the principles set 
forth by Vice Chancellor Berry in the case of Federal Title & Mortgage 
Guaranty Co. v. Lowenstein, 113 N. J. Eq. 200. In that case, Vice Chan- 
cellor Berry determined that upon equitable principles the Court of Chan- 
cery could withhold the confirmation of the foreclosure sale, unless the 
mortgagee complainant credited the mortgagor with the true value of the 
premises towards the deficiency on the bond. 


Torts—Liability of Employer for Acts of Independent Contractor. 
Plaintiff sued defendant for personal injuries occasioned by a fall 
on the sidewalk in front of defendant’s premises. The defendant had 
employed an Oil Burner Company to install an Oil Tank under the side- 
walk and to replace the pavement which would be necessarily opened for 
that purpose. The Oil Burner Company sub-contracted for the digging 
and replacing of the sidewalk. After the Oil Tank had been placed, the 
sidewalk that had been removed was refilled with cinders and the side- 
walk permitted to remain in that condition for about three weeks. The 
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fill became uneven and holes formed in the fill which caused the plaintiff's 
fall. It was sought to hold the owner liable on the theory that a nuisance 
was created by the independent contractor. Judgment was entered against 
the defendant upon this theory. On appeal to the Supreme Court, held, 
reversed. Savarese v. Fleckenstein, 111 N. J. L. 574. The employer of 
an independent contractor is liable for the acts of the independent con- 
tractor when the work to be performed is in itself a nuisance. The in- 
stallation of the Oil Heating system and the opening of the sidewalk for 
such purpose is not in itself a nuisance. The case presented was there- 
fore, one in which the independent contractor had negligently performed 
his work. The employer is not liable for the negligence of the independent 
contractor. Mann v. Max, 93 N. J. L. 191, followed ;—In that case de- 
fendant employed a contractor to erect a building. Plaintiff was injured 
by striking his head against a beam of a scaffold which the contractor had 
erected extending over the sidewalk. Held, that the work to be per- 
formed by the contractor was not a nuisance in itself, and that therefore, 
the employer of the independent contractor was not liable for the negli- 
gence of the contractor. The only distinction between the Mann case 
and the present case is in the fact that in the Mann case an affirmative 
act of negligence was involved and in the present case a negative act. 
Justice Perskie dissented on the ground, that even though the employer 
is not liable for the acts of negligence of an independent contractor, never- 
theless, the employer who is the owner of the property should be held 
liable where there is a continuance of a condition complained of for an 
unreasonable length of time on the ground that he has maintained the 
nuisance which has been created. 





SOME IMPORTANT OUT-OF-STATE DECISIONS 


Statutory Price Fixing Held Constitutional—New York Milk Case 

In the very recent case of Nebbia vs. State of New York, the Su- 
preme Court of the United States upheld the right of a state to fix a 
minimum price for milk. The case is not yet reported so these ex- 
cerpts are taken from an Associated Press dispatch to the Newark 
Evening News. 

The court sustained the New York milk control law under which 
the minimum price was set at 9 cents a quart in an effort to promote 
the return of prosperity. Justice Owen J. Roberts delivered the opin- 
ion. The court divided, 5 to 4, in the decision. 

Justice Roberts reviewed the decline in milk prices below produc- 


tion cost. Emphasizing the importance of the industry, he said it 
represented more than $1,000,000,000 investment. After summariz- 
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ing the need of maintaining the milk supply, he said small dealers 
were able to cut prices below large producers. 

The law was enacted to correct evils which would not be eliminated 
by the operation of supply and demand, he said. 

The agricultural adjustment act gave the Secretary of Agricul. 
ture power to fix the price of milk in various milk sheds, and he has 
done so in a number of instances. 

Wisconsin, New Jersey, Connecticut, Florida, Ohio and Vermont 
also have such laws, and other states are considering similar action, 


Roberts said the discrimination Nebbia claimed had not been sus. 


tained as to whether he could buy‘milk on a fair basis with large dis. 
tributors. 

After a discussion of police power of states to prevent use of prop- 
erty against the public interest, Roberts said regulation should not be 
arbitrary and should have a “reasonable relation” to the end sought. 

Statutes creating monopolies in the public interest, he said, in 
many instances have been sustained. The legislation was aimed, he 
said, to correct abuses found to exist in the milk industry. 

The court had sustained frequently, he said, laws to prevent 
monopolies which interfere with private contracts. He added that 
regulation of prices was only invalid when arbitrary, capricious and 
irrelevant. 

The Constitution does not secure to any one liberty to conduct 
his business in such fashion as to inflict injury upon the public at 
large, or upon any substantial group of people. 

Police control, like any other form of regulation, is unconstitutional 
only if arbitrary, discriminatory, or demonstrably irrelevant to the 
policy the Legislature is free to adopt, and hence an unnecessary and 
unwarranted interference with individual liberty. 

As in the Minnesota Moratorium case Roberts was _ joined by 
Chief Justice Hughes and Justices Brandeis, Stone and Cardozo in 
sustaining the legislation. 

Justice McReynolds delivered the dissenting opinion, in which 
Justices Van Devanter, Sutherland and Butler joined. 





Validity of Act Prescribing Standard Loaf of Bread Held Valid 

The case of P. F. Peterson Baking Company et al. v. Bryan, Gov- 
ernor, et al., 247 North Western Reporter, 39, was a suit to enjoin the 
enforcement of Comp. St. Neb. Supp. 1931, §§ 89-169 to 89-172, estab- 
lishing a standard for loaves of bread, authorizing reasonable excess 
tolerances to be fixed by the state Secretary of Agriculture, and mak- 
ing a violation of the statute a misdemeanor. 

The District Court rendered a judgment in favor of defendants, 
and plaintiffs appealed to the Supreme Court of Nebraska, which sus- 
tained the validity of the act as a police regulation and held that it 
was not invalid as being unreasonable and arbitrary. It was further 
held that it was not invalid as being unreasonable and arbitrary. It 
was further held that the act, notfithstanding the provision authoriz- 
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ing the Secretary of Agriculture to fix reasonable excess tolerances, 
was not invalid as a delegation of legislative power. 

Chief Justice Goss delivered the opinion of the Supreme Court 
in which he stated that “the making and selling of bread is a business 
subject to police regulation. Courts can interfere only when regula- 
tions arbitrarily exceed a reasonable exercise of authority. Mere in- 
convenience to those conducting a business subject to police regula- 
tion does not vitiate the exercise of the power..... A secondary pur- 
pose is to prevent unfair competition by dishonest bakers resulting in 
injury to the consuming public. 

“Plaintiffs urge that the act is unreasonable and arbitrary be- 
cause it prohibits a maximum weight in each size of standard loaf. 
The very provisions against permitting an excess of more than three 
ounces to the pound prevents short weight frauds. Neither the act 
itself nor the regulations prescribed by the Secretary of Agriculture re- 
quires wrapping, labeling, or branding of loaves. Bakers may make as 
a pound loaf one perfectly legal but weighing 19 ounces and sell it 
as a substitute for the present twenty-ounce loaf which some of the 
plaintiffs greatly favor. It may or may not deceive the consumer ac- 
customed to a twenty-ounce loaf. Whether it deceives him or not, 
ro action will lie because the loaf is within the tolerance provided by 
the act. But if the baker make a loaf weighing 1914 ounces a purchas- 
ing consumer may be actually and legally defrauded by believing it 
one of the former twenty-ounce loaves.” 





Executor Held Not Liable in Damages for Libelous Matter Contained 
in Will 

The question presented to the Supreme Court of Georgia in the 
case of Citizens & Southern National Bank v. Hendricks, 168 South FEas- 
tern Reporter 313, was whether an executor who propounded a will con- 
taining libelous matter was liable in damages. The court, in an opinion 
delivered by Associate Justice Atkinson, answered the question in the neg- 
atives and reversed a judgment of the Court of Appeals (158 South Eas- 
tern Reporter 915) which reversed a judgment in favor of the defendant 
dismissing the action. The reason for the decision is well stated in the 
syllabus by the court, as follows: 

“A libel for which damages may be recovered, as defined in the Civil 
Code, § 4428, must in the first instance be ‘expressed in print, or writing, 
or pictures, or signs;’ and in the second instance ‘publication of the li- 
belous matter is essential to recovery.’ Both requirements are mandatory 
and they are equally essential. If the first be accomplished, and the 
perpetrator dies, the maxim actio personalis moritur cum persona will 
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apply, with the result that what has been done is but naught. If a paper 
executed as a will expresses libelous matter, and the act of the executor in 
propounding the will is relied on to complete the offense and afford ground 
for recovery against the estate, such reliance must fail, because the testa- 
tor has died. If it be said that the act of the executor in propounding the 
will could be taken into account, the reply is, that the executor was a crea- 
ture or agency of the law to administer the estate, and was not representa- 
tive of the person of the testator.” 





LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT 


[The National Industrial Recovery Act, affecting as it does nearly all classes 
of business activity, presents a subject with which every well informed lawyer should 
be familiar. It is our intention to publish from time to time in these columns refer- 
ences to important current decisions relating to the Recovery Act. This is a feature 
which should be of great value to all members of the profession.—Eb1ror. ] 


Although the period during which the Statutes will have effect is by 
its terms limited to two years, statements made by its proponents in 
Congress before its enactment and by the President since its enactment, 
indicate a general belief that the Act will be so beneficial to the country 
that its continuance will be voted by Congress. In signing the Act, Presi- 
dent Roosevelt stated that its goal was the assurance of a reasonable profit 
to industry and living wages for labor, with the elimination of the pirati- 
cal methods and practices which have not only harassed honest business 
but also contributed to the ills of labor. 


Section I of the Act contains a declaration of its policy as follows: 


“A national emergency productive of wide-spread unemployment and 
disorganization of industry, which burdens interstate and foreign com- 
merce, affects the public welfare, and undermines the standards of living 
of the American people, is hereby declared to exist. It is hereby declared 
to be the policy of Congress to remove obstructions to the free flow of 
interstate and foreign commerce which tend to diminish the amount there- 
of ; and to provide for the general welfare by promoting the organization 
of industry for the purpose of cooperative action among trade groups, to 
induce and maintain united action of labor and management under ade- 
quate governmental sanctions and supervision, to eliminate unfair com- 
petitive practices, to promote the fullest possible utilization of the present 
productive capacity of industries, to avoid undue restriction of production 
(except as may be temporarily required), to increase the consumption of 
industrial and agricultural products by increasing purchasing power, to 
reduce and relieve unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources.” 


The Constitutional basis of the Act is founded upon the exercise of 
the police power of the Government in the time of national emergency 
which, of course, raises the question whether said power can be exercised 
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by the Federal Government or whether that is a matter which should be 
left to the States. So far as the exercise of such power by the National 
Government relates to businesses engaged in interstate commerce is con- 
cerned, there is reason for the belief that the Act will be sustained by the 
Courts. The theory upon which such power is attempted to be extended 
to intrastate activities is far more doubtful. The argument raised in this 
connection is that all businesses in some degree and in some way affect 
interstate commerce. In U. S. v. Dewitt (1870), 9 Wall. 41, 19 L. Ed. 
593, the Supreme Court held that a Federal law prohibiting the sale of 
naphtha inflammable at a temperature of less than 110 degrees Fahren- 
heit could have no application within State limits. So likewise in the 
Child Labor cases the Court held that such legislation was a matter for 
the States. Hammer v. Dagenhart (1918) 247 U. S. 251; Bailey v. 
Drexel Furniture Co. (1922), 259 U. S. 20. The expression in the 
Constitution “to regulate’ has been held to include the right to foster, 
protect, control and restrain. See Second Employers’ Liability Cases 
(1912) 223 U. S. 1. 

Manufacturers not only sell goods, but buy raw materials. It may 
be that on the theory of sales effect may be given to the Act. In Dahnke- 
Walker Milling Co. v. Bondurant (1921), 257 U. S. 282, the Supreme 
Court said: 

‘Where goods in one state are transported into another for purposes 
of sale, the commerce does not end with the transportation, but embraces 


as well the sale of the goods after they reach their destination and while 
they are in the original packages.” 


In as much as every sale is also a purchase, the power of Congress 
may thus be extended to the business of the purchaser as well as to that 
of the seller. See American Express Co. v. lowa (1905), 196 U. S. 133. 

It was pointed out in the case of The Daniel Ball (1871), 10 Wall. 
557, that Congress could exercise power over intrastate business in order 
to make effective its control over interstate business. To give effect to 
rates promulgated by the Interstate Commerce Commission Act under 
power of Congress, the Government may require that a change in intra- 
state rates be made. Houston etc. Ry. v. U. S. (1914), 234 U. S. 342. 

In what is probably the first case under the National Industrial 
Recovery Act, in which this question is presented, is the case of Harry 
Victor, et al v. Harold L. Ickes, Secretary of the Interior, in which case 
the Supreme Court of the District of Columbia, on December 1, 1933, 
upheld the constitutionality of the Act and refused to grant an injunction 
to restrain the Administrator of the Petroleum Code from enforcing its 
provisions. The point at issue in the case was the practice on the part 
of dealers in giving premiums with sales, contrary to a provision in the 
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Code prohibiting such practice. The Court, in refusing to grant the 
injunction, held that the Recovery Act was not a delegation of legislative 
power to the President and that there had been no violation of the due 
process clause of the Constitution and that it was proper to prohibit the 
giving of premiums with sales in intrastate commerce because such prac- 
tice imposed a direct burden on interstate commerce. A complete state- 
ment of this decision may be found in Prentice-Hall Federal Trade and 
Industry Service, Section 8006. 

There was some discussion in the debates preceding the enactment 
of this law as to whether or not the Act could be sustained under the 
general welfare clause of the Constitution contained in the Preamble to 
the Constitution ““We the people of the United States in order to * * * 
promote the general welfare, etc.” Unfortunately this Preamble has been 
held to confer no power whatever upon Congress. See Jacobson v. Mass 
(1905), 197 U. S. I1. 

It will probably be conceded that if this enactment is sustained under 
the commerce clause the Act of Congress will be supreme and will super- 
sede any State enactments. Erie R. Co. v. People of N. Y. (1914), 233 
U. S. 671. In this enactment, and Codes adopted thereunder, regulations 
are prescribed for hours of labor, minimum wages and competitive prac- 
tices of business. It has been pointed out that the Supreme Court has 
not upheld any legislation fixing a minimum wage law and that a minimum 
wage law in the District of Columbia was not upheld. Adkins v. Chil- 
dren’s Hospital of Dist. of Col. (1923), 261 U.S. 525. 

There have been a number of decisions throughout the country relat- 
ing to the construction of the National Act and also some of the State 
Acts. It is our purpose from time to time to call the attention of mem- 
bers of the bar to some of these decisions which may be of unusual 
interest. The Administration has advocated the adoption of Codes in the 
various States and has even prepared a model form of Act in the hopes 
of securing its general adoption throughout the country. 


State Anti-Trust LAws HELD To BE SUPERSEDED BY NATIONAL 
Recovery Act.—In the case of State of Texas v. Standard Oil Com- 
pany, et al, decided by the District Court of Travis County, Texas, on 
October 12, 1933, the Court held that the National Recovery Act super- 
seded the Anti-Trust Laws of the State of Texas and that such Act was 
constitutional. Referring to the Child Labor case, Hammer v. Dagen- 
hart, supra, the Court said: 


“Congress may not have the power to regulate the hours of labor 
of children in manufacturing plants but, in my view, it has the power to 
correct conditions existing in every State in the Union that have made 
it difficult for children, and even their parents, to work at all. The nation- 





* 
% 
* 
7, 











wide ¢ 
the fa 
fected’ 


“er 


merce 
be con 

R 
Sectio: 

\ 
to enj 
Feder: 
tion W 
ment . 
of its 
throug 
Milwa 
injunct 
ment. 
Sectio1 


L. 
Feder¢ 
case 0 
Dailey 
chuset 
Court 
were | 
the C 
was ¢ 
Trade 


i 
R. A.- 
et al, 
1934, 
tions ¢ 
Prenti 


J 
ing C 
John 
of the 
Decen 


right 










LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT I5I 






































wide conditions which have taken the children and their parents out of 
the factories and have put them on the highways as beggars have ‘af- 
fected’ interstate commerce. 

“The causes that threaten the complete destruction of interstate com- 
merce are not immune from Congressional authority because they may 
be connected with businesses conducted wholly within the several States.” 

Reported in Prentice-Hall Federal Trade and Industry Service, 
Section 8003. 


t VIOLATION OF CopE AGREEMENT—The Jurisdiction of State Court 
to enjoin violation of such Agreement.—In the case of Wisconsin State 
Federation of Labor v. Simplex Shoe Manufacturing Company the allega- 
tion was made that the defendant had violated the President’s Reemploy- 
ment Agreement under the blanket code by interfering with the rights 
of its employees to join a particular union and to bargain collectively 
through representatives of their own choosing. The Circuit Court of 
Milwaukee County, Wisconsin, on October 13, 1933, issued a temporary 
injunction restraining the defendant from further violations of the Agree- 
ment. Reported in Prentice-Hall Federal Trade and Industry Service, 
Section 8004. 





Lasor—Strike unlawful under State Law.—Right of Removal to 
Federal Court on ground that situation was covered by N. R. A.—In the 

® case of Motor Truck Association of Western Massachusetts v. Roy M. 
» Dailey, the District Court of the United States for the District of Massa- 
chusetts refused to entertain a petition to remove the cause from a State 
Court to a Federal Court upon the ground that the acts of the defendant 
were justified under the provisions of the NRA. The Court held that 
the Complaint failed to set forth a Federal question and that the matter 
was covered by the State Statute. Reported in Prentice-Hall Federal 





Trade and Industry Service, Section 8009. 


JURISDICTION OF STATE Courts TO RESTRAIN VIOLATIONS OF N. I. 
R. A—In the case of Harry Sherman, as President, etc. v. Arthur Abeles, 
et al, decided by the Supreme Court, New York County, on January 2, 
1934, it was held that the State Court had jurisdiction to restrain viola- 
tions of Codes under the National Industrial Recovery Act. Reported in 
Prentice-Hall Federal Trade and Industry Service, Section 8o1o. 


7 Jurtspictrion—Federal Court will not enjoin employers from violat- 
= ing Code until plaintiffs have exhausted other remedies.—In the case of 
me John Staley, et al v. Peabody Coal Company, et al, in the District Court 
of the United States for the Southern District of Illinois, decided on 
December 16, 1933, the Court held that under the law plaintiffs had the 
right to submit the controversy to the Bituminous Coal Board, the ad- 
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ministrative machinery under the coal code, and that until this remedy 
had been exhausted the Court would not entertain an application for an 
injunction. Reported in Prentice-Hall Federal Trade and Industry Ser- 
vice, Section 8011. 





Lasor Unions—Right to agitate peaceably for closed shop.—tIn 
Buckingham Cafeteria, Inc. v. Meservich, reported in the New York Law 
Journal, September 22, 1933, the Supreme Court of New York County 
held that the National Recovery Act did not prohibit business from agitat- 
ing peaceably for closed shop where no violence was committed and re. 
fused to issue a restraint against such activities. Reported in Prentice- 
Hall Federal Trade and Industry Service, Section 8014. 


JURISDICTION OF STATE Court—Removal to Federal Court refused 
where jurisdictional amount of $3,000.00 was not involved.—In the case 
of National Lock Company v. Chicago Regional Labor Board, et al, 
decided by the United States District Court for the Northern District of 
Illinois on January 5, 1934, it appeared that a State Court had enjoined 
the Labor Board from hearing a dispute arising out of the operation of 
the plaintiff’s factory. On motion to remove to the Federal Court, peti- 
tion for removal was denied because it did not appear that the jurisdic- 
tional amount of $3,000.00 was involved. Reported in Prentice-Hall 
Federal Trade and Industry Service, Section 8015. 


MISCELLANY 


| GOVERNOR’S APPOINTMENTS Robert L. Warke, Esq., has been 
eesenpeaee appointed Judge of the Atlantic 
A. Davt Oliphant of, County Court of Common Pleas to 

=. 2 lige ar ee succeed Hon. Wm. H. Smathers. 
Edmund W. Wakelee, Esq., of 
Demarest, was appointed Commis- 


sioner of the Palisades Inter-state 
Park. 








Trenton, has been re-appointed as 
Circuit Court Judge. 

Hon. Joseph A. Corio, of Atlantic 
City, was re-appointed Judge of the 
Atlantic County Court of Common 


Pleas Mr. Albert Payson Terhune as 
Frank A. Hendrickson, Esq., was Commissioner of High Point Park. 
appointed Judge of the Burlington James S. T. S. Ely, Esq., of 


County Court of Common Pleas. Rutherford, Judge of the Second 
Frank J. Reardon, Esq., of Jer- Judicial District of Bergen to suc- 
sey City, has been appointed to the ceed Hon. Walter A. Kipp. 
Board of Public Utility Commis- Governor Moore also appointed 
sioners. ; the following: 
Mr. Joseph M. Byrne, a well Board of Trustees, Grover Cleve- 
known insurance man of Newark, Jand Birthplace Association: 
has been appointed to the Port of Louis Annin Ames, Essex Fells. 
New York Authority to succeed Thomas A. Buckner, New York 
Mr. Joseph Wright. City. 
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Major Frank H. Baker, Caldwell. 
Newton D. Baker, Cleveland, 


Ohio. 
George M. Canfield, West Cald- 


well. 


Richard F. Cleveland, Baltimore, 


Md. 
Charles R. Crane, New York 
City. 

Cleveland E. Dodge, New York 
C 


ity. 

Edward D. Duffield, Newark. 
David H. Dugan, North Cald- 
well. 

Dr. John H. Finley, New York 
City. 

Morton H. Fry, Montclair. 

John Hays Hammond, New York 
City. 

john R. Hardin, Newark. 

Frederick C. Leubuscher, Essex 
Fells. 

Benjamin E. Messler, Montclair. 

Frank C. Myers, Caldwell. 

Adolph S. Ochs, New York City. 

Harold Van Wart, Caldwell. 

Mr. David R. Smith, of Oradell, 
was appointed to the State Board of 
Tax Appeals to succeed Mr. J. Wil- 
liam Huegel. 

The Journal takes pleasure also 
in recording the re-appointment of 
Hon. Edwin C. Caffrey, of New- 
ark, as Judge of the Circuit Court. 

Thomas G. Tuso, Esq., of Vine- 
land, was appointed Prosecutor of 
Pleas of Cumberland County to suc- 
ceed Benjamin Stevens, Esq. 

LeRoy W. Loder, Esq., of 
Bridgeton, as Judge of the Court of 
Common Pleas of Cumberland 
County to succeed Hon. Francis A. 
Strangus, Jr. 





SOME STATE NOTES 





Hon. Robert Carey, of Jersey 
City, has announced his candidacy 
tor Governor and will run in the 
Republican primary for the nomina- 





tion. He promises to support laws 
that will make jury scandals impos- 
sible and to advocate a board to 
control local projects, “particular- 
ly the projects which involve all 
the elements of common burglary 
except for the fact they come with- 
in the law.” 

Senator Emerson L. Richards of 
Atlantic County, is also an avowed 
candidate for the Republican nomi- 
nation. 

John J. McCloskey, Esq., of 
Newark, has resigned as State 
Counsel to the Home Owners’ Loan 
Corp. This is to be regretted as the 
position afforded a wonderful op- 
portunity for service to the people 
of the State, which it was hoped 
Mr. McCloskey would find time to 
render. Joseph M. Femberg of 
Rahway, has been named acting 
State Counsel. 





OBITUARIES 





Austin H. SWACKHAMER 


Former Judge Austin H. Swack- 
hamer of the Gloucester County 
Court of Common Pleas died at his 
home in Woodbury Feb. 11th last, 
from influenza at the age of 78. 
He was born Oct. 21, 1856, at 
Whitehouse, N. J., the son of Ru- 
liff S. and Jane Lowree Swack- 
hamer. He studied law under 
Judge Titsworth of Newark and 
Justice James J. Bergen at Somer- 
ville. On Oct. 23, 1888, he mar- 
ried Florence V. Anderson. He 
came to Woodbury shortly after 
entering the bar in 1885, and soon 
after began a 5-year term as county 
prosecutor. In his younger days he 
took an active part in Democratic 
politics. 

For 30 years he has been solici- 
tor and a member of the board of 
directors of the First National Bank 
of Woodbury, and practiced law 
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with his son, Donald A. Swack- 
hamer. He was a member of the 
American, State and County Bar 
Associations. 

Judge Swackhamer, well known 
in Democratic circles in the state, 
was first appointed to the Glouces- 
ter County Common Pleas Court in 
1911 by Governor Wilson. He was 
named again in 1923 by Governor 
Edwards and reappointed in 1928 
by Governor Larson. 

His wife, a son, Donald, who was 
associated with his father, and a 
daughter, Gladys, survive. 

“Judge Swackhamer represented 
the best traditions of the legal pro- 
fession. His word was always as 
good as his bond. He never equivo- 
cated. He looked upon his profes- 
sion from the old-fashioned view- 
point wherein legal ethics means 
something.” 


Witt1AmM A. BARKALOW 


William A. Barkalow, lawyer and 
member of the Board of Managers 
of New Jersey State Prison, died as 
the result of a heart attack on Feb. 
10, 1934. 

He was a member of the gen- 
era counsel of the Central Rail- 
road Co. of New Jersey and a 
member of the Lawyers’ Club of 
New York. For thirty years he 
was a member of the Freehold 
Board of Education, twenty years 
of which he also served as clerk 
and counsel without pay. He was 
also a member of and counsel to 
the Freehold Borough Board of 
Health for many years, also with- 
out pay. 

3orn January 21, 1867, a son 
of the late Cornelius and Deborah 
Barkalow, in Freehold, the de- 
ceased was graduated from Free- 
hold High School and _ then 
studied law in the offices of Rob- 
bins & Hartshorne in Freehold. 
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He was admitted to the bar as an 
attorney in 1889 and as a coup. 
selor at law in 1893. In 1896 he 
joined the law staff of the Cen. 
tral Railroad. 

Surviving are his wife, Mrs. 
Eliza Forman Barkalow; two 
sons by a former marriage, Reese 
Barkalow of Alexandria, Va., and 
William Alexander Barkalow of 
Hightstown; a daughter by his 
present marriage, Elizabeth Bar- 
kalow, now at Bradford College, 
Massachusetts, and a_ brother, 


Jeffrey Barkalow of Camden. 


FREDERICK S. TITSWoRTH 


Mr. Titsworth died at his home 
in New York City on Feb. 11, 
1934, after an illness of two 
weeks. He was senior member 
of the law firm of Titsworth & 
Titsworth, 521 Fifth avenue, 
New York. He was a son of the 
late Judge Caleb S. Titsworth 
and was born in Newark in 1872. 
His father was prosecutor of Es- 
sex County, later serving as 
judge of the Common Pleas and 
Orphans’ Courts. His _ brother, 
the late Charles G. Titsworth, 
was title officer of the Fidelity 
Union Title & Mortgage Guar- 
anty Co. 

Mr. Titsworth was graduated 
from Princeton University im 
1893. He went west, where he 
was engineer in charge of the in- 
stallation of the Anaconda copper 
smelters in Montana. Later he 
was graduated from Denver Law 
School, practicing in that city 
several years. When the World 
War began he came east to efl- 
gage in war work. At the close 
of the war he formed the firm ot 
Titsworth & Titsworth. 

A resident of Colt’s Neck, he had 
leased the New York apartment tor 
the Winter. He was a member ol 
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the Essex Club of Newark, the 
Rumson County Club, the Mayflow- 
er Society and University Club of 
New York and the Graduate Coun- 
cil of Princeton. He was founder 
and former president of the Rocky 
Mountain Princeton Club and 
founder of the University Club of 
Denver. He also was a vestryman 
of Grace Church, New York, and 
chairman of Manhattan Council, 
Boy Scouts. 

Besides his wife Mr. Titsworth 
leaves two daughters, Mrs. Sydney 
Ashmore of Hewlett, L. I., and 
Mrs. Douglas Newbold of New 
York. 

Rev. Dr. W. Russell Bowie con- 
ducted the funeral services in Grace 
Episcopal Church, Broadway and 
East Tenth street, New York. 
Burial was private. 


WILLIAM M. Brown 
After a long illness Mr. Wm. M. 


Brown died at his home in Newark 
fom a heart attack. He was 68 
years old. 

Born in Woodbridge, he was a 
member of one of the town’s oldest 
families. His father was Judge Al- 
bert D. Brown. He was admitted 
to the New Jersey Bar in 1889, 
maintaining offices in Woodbridge 
and Newark. He was considered an 
authority on corporation law and 
practice and represented the meat 
packing industries and other cor- 
porate interests. 

Mr. Brown was known in the 
East as a fish and game sportsman. 
He was a founder of the Riverside 
Athletic Club, Newark, and the 
New Jersey Kennel Club, East 
Orange, and was a director of the 
latter, 

He leaves his wife, Mrs. Minnie 
Halleck Brown; a son, William H. 
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of Boston, and four brothers, 
Charles R., David, George and AI- 
fred Brown of Woodbridge. 

Funeral services were conducted 
at the Brown homestead, 53 Main 
street, Woodbridge. Rev. Dr. Rob- 
ert Marks of Cleveland, formerly 
of Woodbridge, officiated. Burial 
was in Woodbridge Cemetery. 


RosBert H. McApAms 


Robert H. McAdams, lawyer and 
special master in Chancery, died 
March Sth at his home at Elizabeth, 
N. J. He was 58. He was promi- 
nent in Democratic politics and was 
a former member of the County 
Board of Elections. 

Mr. McAdams was born in Mill- 
stone. After being graduated from 
New York Law School he began 
practice in Elizabeth with Frederick 
C. Marsh. When a young man he 
entered politics. He was chairman 
of the City Democratic Committee 
in 1905, 1910 and 1g1t. In 1912 he 
won the Democratic nomination for 
state senator at the primaries, but 
was defeated by his Republican op- 
ponent. For seven years he was 
clerk of the Court of Chancery. He 
was also a Supreme Court commis- 
sioner. 

His wife, Mrs. Agnes E. Mc- 
Adams, two brothers, Matthew J. 
of Philadelphia, and David A. of 
Atlantic Highlands, and a sister, 
Mrs. John Roselett of Elizabeth, 
survive. 





R. McELHEANEY (Cor- 
RECTION ) 

Through error in the obituary no- 
tice of Mr. McElheaney as set forth 
in our February number, his name 
was misspelled McSheaney. Kindly 
correct your copy accordingly. 


JOHN 





